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PASTIES TO THE PROCEEDINGS. 



SOmO CORPORATION, 

A Delaware Corporation, 
and 

SOHIO PETROLEUM COMPANY, 

An Ohio Corporation, 
Petitioners, 

vs. 

COMMISSIONER OP INTERNAL REVENUE, 
Washington, D. C., 

Respondent, 

\ - 


Sohio Corporation was the taxpayer dnring the period 
in question—^the calendar years 1941 and 1942. As of 
January 1, 1944 through a statutory merger Sohio Cor¬ 
poration was merged into Sohio Producing Company, a 
then existing Ohio corporation, which became the continu¬ 
ing corporation. By amendment to the Agreement of 
Merger, the name of the continuing corporation was 
changed on January 4^ 1944 to Sohio Petroleum Compl y. 
Sohio Petroleum Company h^ been made a joint t^ti - 
t ioner throughout for th e reaso n that it is the successor o f 
all of the properties, assets and business o f Sohio Corpora¬ 
tion and, by operation of law as weU as by virtue of tte 
terms of the Agreement of Merger, succeeded to all of the 
liabilities and obligations of Sohio Corporation. For con¬ 
venience the term “petitioner’’ is used in this brief to refer 
to both of the aforesaid parties. | 
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' (2) Petitioner Merely Acted in This Case as an 
Unwilling Agent of the State of Illinois and 
Held the Funds in Question [Under the Claim 
Thereto Asserted by the State by Virtue of the 
Production Tax Law. 22 


(3) Petitioner’s Right to Retain the Sums in Ques¬ 

tion Was at the End of Each of the Taxable 
Years Uncertain and Undetermined and Ac¬ 
cordingly the Sums Did Not Constitute Taxable 
Income for Such Years. 25 
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tual Expenses of Collecting and Remitting the 
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In the 

United States Court of Appeals 
For the District of Colombia 

Ko. 9m. 

SOHIO CORPORATION, 

A Delaware Corporation, 
and 

SOHIO PETROLEUM COMPANY, 

An Ohio Corporation, 

Petitioners, 

vs. 

COMMISSIONER OP INTERNAL REVENUE, 

Respondent. 

BRIEF FOB PETmONEBS. 

JURISDICTIONAL STATEKENT. 

This case comes before this Conrt on petition for a 
review of the decision of the Tax Court of the United States 
entered on September 9, 1946 in cause No. 7192 entitled 
Sohio Corporation, a Delaware corporation, and Sohio 
Petroleum Company, an Ohio corporation. Petitioners, vs. 
Commissioner of Internal Revenue, Respondent.. 

The Tax Court of the United States obtained jurisdic¬ 
tion by virtue of the petition filed with said Court by Peti¬ 
tioners within the prescribed time and pursuant to Sec. 272 
of the Internal Revenue Code, for a review of the determina¬ 
tion of the Commissioner of Internal Revenue that defi¬ 
ciencies existed in the income tax and excess profits tax 
liability of Sohio Corporation for each of the calendar years 
1941 and 1942. The Commissioner of Internal Revenue, 
the respondent, filed in said the Tax Court of the United 



States an answer admitting certain allegations of said 
petition, but denying that the errors alleged by petitioners 
had been made in the determination of the said deficiencies 
in the income and excess profits tax liability of Sohio Cor¬ 
poration for the years in qnestion. The case was submitted 
to the Tax Court of the United States upon the pleadings, a 
Stipulation disposing of certain issues, a Stipulation of 
Facts and Exhibits, and briefs of counsel. The decision of 
the said Tax Court entered September 9, 1946 was as 
follows: 

“Obdeebd and Decided: that there is a deficiency in 
income tax for the calendar year 1942 in the amount of 
$622.51; that for the calendar year 1941 there are over¬ 
payments in income tax and excess profits tax in the 
resx>ective amounts of $6,061.53 and $2,348.90, all of 
which amounts were paid within three years before 
the filing of the petition; and that for the (^endar year 
1942 there is an overpayment in excess profits tax in 
the amount of $11,046.66, all of which was paid within 
two years before the mailing of the notice of deficiency. 
(Section 322 (d). Internal Revenue Code.)” 

The Petition for Review of said decision of the Tax 
Court of the United States was filed herein within the time 
allowed by law. The income and excess profits tax returns 
of the petitioner for the taxable years were filed with the 
Collector of Internal Revenue, Cleveland, Ohio, where the 
principal office of the petitioner is located. This Court has 
jurisdiction of the within proceeding under the provisions 
of Sec. 1141(a) of the Internal Revenue Code, and by virtue 
of a Stipulation entered into between the parties hereto, 
pursuant to Sec. 1141(b)(4) of the Internal Revenue Code, 
that the said decision of the Tax Court of the United States 
may be reviewed by this Court. (Petitioner’s Appendix, 
119.) 
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ISSUES INVOLVED. 

Both issues presented in this case arise out of the same 
set of facts and are in reality alternative, if not interde¬ 
pendent, issues. They are; 

(1) Whether amounts retained by petitioner as 
collection expense out of Illinois production taxes re¬ 
quired under penalty to be withheld by it from vendors 
of crude oil and to be remitted, (less such collection 
expense) to the State of Illinois, constituted income in 
the taxable year notwithstanding the fact that x)eti- 
tioner promptly assailed the constitutionality of Illi¬ 
nois tax, and in a later year after the law was held 
invalid, refunded to its vendors the amount of tax re¬ 
turned to it by the State of Illinois plus the amount it 
had retained as expense. 

(2) Whether, if said collection expense consti¬ 
tutes income, petitioner was entitled to accrue an off¬ 
setting deduction of an equal amount as representing 
the amount still owing to its vendors for crude oil pur¬ 
chased, but which it retained in the taxable year under 
the Illinois statute later held unconstitutional 

STATEMENT OF CASE. 

PRELnONABY STATEMENT. 

The issue or issues involved in this case were pre¬ 
sented to the Tax Court of the United States upon the 
pleadings and a Stipulation of Facts together with the 
Exhibits attached thereto. The Tax Court of the United 
States found the facts as stipulated by the parties (Opinion, 
promulgated July 31, 1946, Petitioner’s Appendix, page 
92). The Stipulation of Facts appears in Petitioners’ Ap¬ 
pendix^ pages 28 et seq. 
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SUMKAEY OF FACTS. 

Petitioner, Soldo Corporation, was, during the cal¬ 
endar years 1941 and 1942, engaged in buying, selling and 
dealing in crude petroleum and in transporting crude pe¬ 
troleum through pipelines as a private carrier. A portion 
of its operations was conducted in the State of Illinois and 
in that state purchases of crude petroleum were made at 
the wells from the operators of oil producing properties, 
and the oLL so purchased was gathered and otherwise trans- 
I)orted from the leases through pipelines owned and oper¬ 
ated by petitioner. The purchase price of the oil was 
regularly paid by petitioner to the owners of the respective 
interests in the oil producing leases or properties. 

Shortly prior to July 1,1941, the General Assembly of 
the State of Illinois enacted a revenue measure which be¬ 
came effective on July 1, 1941 entitled **An Act in ReUi- 
tion to a Too: upon Persons Engaged in the Btismess of 
Producing Oil in this Stale and Providing for the Collection 
and Payment of the Tax by Persons Handling or Receiv¬ 
ing the OH so Produced” (Chap. 120, par. 415 et seq. of the 
Illinois Revised Statutes, 1943). Official regulations were 
promptly promulgated under the aforesaid Act by the De¬ 
partment of Finance of the State of Illinois. A copy of the 
Act and Regulations will be found in Petitioner’s Appen¬ 
dix, pages 49 and 34, respectively. 

The aforesaid Dlinois Statute and the Regulations pro¬ 
mulgated thereunder required purchasers of oil,' such as the 
petitioner, Sohio Corporation, to mthhold the amount of 
the tax from the sums due producers of the oil .for oil pur-' 
chased from them, and to pay to the State of Illinois the 
amount so collected less reasonable compensation to the oH 
purchaser for the expenses incident to the collection and 
payment of the tax to the State of Illinois. The Act further 
provided that the sum to be allowed as compensation to 
such purchaser should not exceed 2% of the total tax so 
collected and remitted to the State. 


In addition, the Illinois statnte reqnired each pnfdiaser, 
of cnide oil in the State of Illinois to register as a ^*Man- 
ager or a Receiver’^ and to file "with the Department of 
Finance of the State of- Illinois a surety bond in such 
amount as the Department might fix, not in excess of twice 
the amount of the tax estimated to become due on the oil I 
handled by such purchaser during each calendar month. 
Monthly reports of the amount of ^ the crude oil handled ' j 
and the amount of the tax due to the State of Illinois at the j 
rate of 3% of the value thereof, together with remittance of 
such tax, was required of each registered manager or re- i 
ceiver. The statutes further provided that in case of any j 
failure on Ihe part of any manager or receiver to make a j 
return or to pay the ta:^ the Department of Finance was I 
authorized to determine the amount of the tax and to col- S 

lect the same from sudi manager or receiver. In case of | 

any failure on the part of any manager or receiver to make | 
a return or pay the tax, the Department of Finance was j 
authorized to determine the amount of the tax and to col- | 

I 

lect the same from such manager or receiver, together with I 
a-penalty of 50% of the amount of the tax and, if payment | 
was delayed more than ten days, interest at the rate of 1% 
per month. Said statutes further prescribed fines and a 
penalty of imprisonment upon any person, or the officers 
of any corporation, failing to make a return or make a pay- | 
ment as required by the statute, authorized the Department j 
of Finance to revoke the Certificate of Registration of any ! 
party who violated any provision of the Act, and also I 
authorized the State authorities to institute proceedings I 
to enjoin any violator from purchasing oil in Illinois. | 

The provision of the aforesaid Illinois statute relat- I 
ing to the compensation payable to managers or receivers j 
for their services in collecting the tax reads as follows: 

“Each manager and receiver who is required to 
collect the tax from any producer shall determine the 
actual cost of making such collection and payment to j 



the Department, and shall, subject to the approval of 
the Department, deduct such costs, not to exceed two 
! per cent (2%) of the amount so collected from the 
amount of his tax return.’’ (Petitioner’s Appendix, 
page 53.) 

I . In actual practice the so-called ‘‘collection” of the tax 
I by purchasers such as petitioner consisted of withholding 
payment of that portion of the purchase price of the oil 
* purchased which equalled the amount of the Illinois Pro¬ 
duction Tax (i.e. 3% of the total purchase price). In 1941 
petitioner, pursuant to the provisions of the Illinois Pro- 
i duction Tax Act, withheld payment from its vendors on oil 
produced in the State of Illinois of substantial amounts' 
I representing the aggregate of the production tax required 
to be withheld and remitted the amounts so withheld (less 
the 2% hereafter referred to) to the Treasurer of State of 
Illinois under protest. From the amount so withheld by 
petitioner from the producers, it retained in the year 1941 
the sum of $15,701.95 which represented 2% of the total 
Illinois Production Taxes withheld by it from its vendors. 
In 1942 petitioner withheld from its vendors substantial 
additional amounts in pursuance of the provisions of the 
i Blinois Production Tax Act, and retained the sum of . 
' $23,151.02, representing 2% of the aggregate of the sums 
! withheld. In each year the balance of the sums withheld 
from its vendors were transmitted monthly to the Treasurer 
of the State of Illinois under protest. 

I Shortly after the effective date of the Illinois statute, 

I on September 17, 1941, petitioner instituted a suit in the 
Circuit Court of Sangamon County, Illinois, seeking to 
have the Illinois Production Tax Act declared unconstitu- 
i tional and requesting an injunction to restrain the Treas- 
I urer of the State of Illinois from transferring the sums 
theretofore and thereafter withheld by petitioner from oil 
! producers and paid over to the Treasurer under protest 
into the general revenue fund of said state. The petitioner 
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also requested refund of all production taxes so paid under 
protest. Promptly upon the filing of such petition in the Il¬ 
linois Court, petitioner advised all producers from whom it 
was withholding the Illinois production tax that it had filed 
such suit in order to protect their interests as well as the 
interests of the petitioner and that in the opinion of the 
petitioner the Illinois Production Tax Act would be held 
unconstitutional and that the taxes would be refunded in 
fuU. 

The petition filed in the Sangamon County Circuit 
Court by petitioner alleged, among other things, that peti¬ 
tioner had become obligated by the Act to collect or with¬ 
hold the tax from producers, that it had done so, that it 
had retained 2% thereof to compensate it for the cost of 
collecting and remitting and had paid the remainder under 
protest to the Treasurer of State in order to prevent 
the imposition of the penalties provided' by the Act for 
failure to collect or withhold the tax and pay the same to 
the state. Reciting the penalties provided by the Act, the - 
petitioner further alleged that petitioner was threatened 
with the loss of its business in Illinois throng the revoca¬ 
tion of its right to purchase oil and withhold the tax there¬ 
on in the event that it failed to withhold and pay such tax as 
provided in the Act; that petitioner intended to collect or 
■withhold the tax and to pay it to the state so long as it was 
threatened with the aforesaid penalties for failure to do so. 
The petition further alleged the unconstitutionality of the 
Illinois statute and the consquent illegality of the action of 
the state authorities in requiring the petitioner to withhold 
and pay such tax to the state. (Petitioner’s Appendix, 
page 64.) 

At or about the same time other producers and other 
purchasers of oil in the State of Illinois filed similar suits 
requesting similar relief.. On March 21,1944, by final judg¬ 
ment of the Supreme Court of the State of lUmois, in the 
case of Ohio OH Compcmy vs, Wright, et al., 386 HI., 206, 


the miiiois Production Tax Act was held unconstitutional 
in its entirety. 

As a result of such decision, the Circuit Court of San¬ 
gamon County on December 20, 1944 entered an order in 
the action filed by the petitioner directing the State Treas¬ 
urer to refund the entire amount of the production taxes 
withheld by petitioner and remitted to him upon condition 
that petitioner distribute the full amount thereof to the 
parties from whom it was withheld or collected. (Peti¬ 
tioner’s Appendix, page 79.) Accordingly, the State 
Treasurer refunded to the petitioner the entire amount re¬ 
ceived by him from the petitioner and the petitioner x>aid 
such moneys, together with the 2% it had retained as com- . 
pensation for its services in withholding and remitting, to 
the parties from whom such amounts'had been withheld. 
In accordance with the decree of said Circuit Court, the 
petitioner on July 7,1945, filed a report with that Court in 
which it reported that distribution had been made by it of 
all production tax moneys withheld by it to those from whom 
it had purchased oil including the 2% retained for its serv¬ 
ices. (Petitioner’s Appendix, page 86.) 

In petitioner’s income and excess profits returns for 
the calendar years 1941 and 1942, petitioner deducted aU 
actual expenses incurred by it in the withholding, collection 
and remittance to the State of Illinois of the Illinois Oil Pro¬ 
duction taxes. Such deductions were allowed in full by the 
respondent. In petitioner’s income and excess profits tax 
returns for said years, it included the aforesaid sums of 
$15,701.95 and $23,151.02 respectively, in its gross income. 
Upon receipt of the Deficiency Notice of December 2,1944, 
petitioner requested the respondent to eliminate such 
amounts from its gross income for said years respectively 
on the ground that said sums had been erroneously re¬ 
ported as income, that they had not been retained by the 
taxpayer under any claim of right, that the right to such 
funds had promptly been put in issue by the petitioner itself 
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and that the same did not in fact constitute part of its gross 
income. The respondent denied snch request. The petition 
filed in the Tax Court of the United States alleged that peti- 
tioner . erred in including such amounts in its gross income 
and that the respondent erred in refusing to reduce the 
reported income accordingly. 

" t 

STATUTES AliD REGULATIONS INVOLVED. 

Xntemal Revenue Code. 

“Sec. 22. Gboss Income. 

“(a) General definition.—^‘Gross income’ includes 
gains, profits, and income derived from salaries, wages or 
compensation for p^ersonal service, of whatever ^d and in 
whatever form paid, or from professions, vocations, trades, 
' businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership or 
use of or interest in such property; • • • and income de¬ 
rived from any source whatever. • • •» 

[Revenue Act of 1938, c. 289 (52 Stat. 447) U. S. C., 
Title 26, Section 22(a).] 

Regulations 103. 

“Sec. 19.22(a)-1. What included in gross income .— 
Gross income includes in general compensation for personal 
and professional services, business income, profits from 
sales of and dealings in property, interest, rent, dividends, 
and gains, profits and income derived from any source 
whatever, unless exempt from tax by law. (See sections 
22(b) and 116.) In general, income is the gain derived 
from capital, from labor, or from both combined, provided 
it be understood to include profit gained through a sale or 
conversion of capital assets. • • •»> 

Regulatioiui 111. 

The corresponding sections of Regulations 111 appli¬ 
cable to taxable years subsequent to December 31, 1941, 
contain substanti^y identical provisions. 


Internal Bevenne Code. 

' “Accounting Pebiods and Methods op Accounting 
“Sec. 41. General Rule. 

“The net income shall he computed upon the basis of 
the taxpayer’s annual accounting period (fiscal year or 
calendar year, as the case may be) in accordance with the 
method of accounting regularly employed in keeping the 
books of such taxpayer; but if no such method of accounting 
has been so employed, or if the method employed does not 
clearly reflect the income, the computation shaU be made in 
accordance with such method as in the opinion of the Com¬ 
missioner does clearly reflect the income. • • •>» 

[Revenue Act of 1938, c. 289 (52 Stat. 447) IT. S. C., 
Title 26, Section 41.] 

Regnlarioiis 103. 

“Sec. 19.41-1. Computation of net income. —^Net in¬ 
come must be computed with respect to a fixed period. 
Usually that period is 12 months and is known as the tax¬ 
able year. Items of income and of expenditure which as 
gross income and deductions are elements in the compu¬ 
tation of net income need not be in the form of cash. It is 
sufficient that such items, if otherwise properly included in 
the computation, can be valued in terms of money. The 
time as of which any item of gross income or any deduction 
is to be accounted for must be determined in the light of 
the fundamental rule that the computation shall be made in 
such a manner as clearly reflects the taxpayer’s income. If 
the method of accounting regularly employed by him in 
keeping his books clearly reflects his income, it is to be 
followed with respect to the time as of which items of gross 
income and deductions are to be accounted for. (See 
sections 19.42-1 to 19.42-3, inclusive.) If the taxpayer does 
not regularly employ a method of accounting which clearly 
reflects his income, the computation shall be made in such 
manner as in the opinion of the Commissioner clearly 
reflects it. 

“Sec. 19.41-2. Bases of computation and changes in 
accoumting methods. —^Approved standard methods of ac¬ 
counting will ordinarily be regarded as clearly reflecting 










■.income. A method of accoimting will not, however, he 
regarded as clearly reflecting income nnless all items of' 
gross income and afl deductions are treated with reasonable 
consistency. See section 48 for definitions of *paid or 
accmed’ and ^paid or incnrred.’ All items of gross income 
shall be included in the gross income for the taxable year 
in which they are received by the taxpayer, and deductions 
taken accordingly, unless in order clearly to reflect income 
such amounts are to he properly accounted for as of a 
different period. • • •» 

B^fulations 111. 

The corresponding sections of Emulations 111 appli¬ 
cable to taxable years subsequent to December 31, 1941, 
contain substanti^y identical provisions. 


Internal Bevenue Code. 

‘‘Sec. 42. Period in Which Items op Gross Income In¬ 
cluded. 

“The amount of all items of gross income shall be in¬ 
cluded in the gross income for the taxable year in whidi 
received by the taxpayer, unless, under methods of account¬ 
ing permitted under section 41, any such amounts are to be 
properly accounted for as of a different period. • • •»» 

[Revenue Act of 1938, c. 289 (52 Stat. 447) U. S. C., 
Title 26, Section 42.] 


STATEMENT OF POINTS. 

In support of the within proceedings for review the 
petitioner relies upon the following points: 

(1) The Tax Court was in error in determining 
that the sums in question, $15,701.95 for the year 1941 
and $23,151.02 for the year 194^, constituted part of the 
taxable income^ of the petitioner. 

(2) The Tax Court was in error in holding that | 

the petitioner had been reimbursed during the taxable i 
years for the expenses incurred by it in collecting and i 
remitting the Illinois production tax to the extent of j 
the above mentioned sums which were withheld by peti- \ 
tioner from its producers in compliance with the Uli- | 
nois statute. • I 
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(3) The Tax Court erred in failing to recognize 
that the aforesaid sums represented, not moneys re¬ 
ceived” by the petitioner, but the balance of lie pur¬ 
chase price of oil, payment of which had unlawfully 
been withheld by petitioner under the unconstitution^ 
Illinois tax statute; and that such sums could not have 
constituted income to the petitioner unless (a) the 

' statute was constitutional and (b) the statute pro¬ 
vided either expressly or by necessary implication a 
defense to the nonpayment of the balance of the pur¬ 
chase price. 

(4) The Tax Court err^ in holding that, not-, 
. v withstanding the failure of the petitioner to pay to its 

vendors the-full purchase price of their oil, petitioner 
was not entitled to accrue as a liability at the end of 
each taxable year, an amount equivalent to the sums 
withheld. 

SUMBIAEY OF ABGUMENT. 

The argument of the petitioner in support of the within 
proceedings for review may be summarized as follows: 

(1) The sums in question, $15,701.95 for the year 
1941 and $23,15L02 for the year 1942 constituted part 
of the purchase price originally contracted to be paid 
by petitioner to the producers from whom it purchased 
crude oiL A^rdingly, the sums were not “received” 
by petitioner from anyone. They constituted part of 
ite general funds. 

(2) Payment of such sums (which represented 
2% of the amount of the Illinois production taxes on 
the on purchased) along with the balance of the Illinois 
production taxes was withheld by petitioner from the 
producers not under “claim of ri^t” but solely be¬ 
cause of the mandate of the Illinois statute. 

(3) The right of the State of lUinois to collect the 
produi^on taxes was immediately put in issue by the 
petitioner by appropriate proceedings in the Illinois 
Courts, which proceedings were filed on behalf of itself 
ATid the producers from whom it purchased oiL The 
ri^t of petitioner to withhold and retain the 2% was 
no more definite and certain during the taxable years 


than the ri^t of the state to collect the prodaction 
taxes. , 

(4) Petitioner was in fact an “imwilling agent’’ 

of ^e State of Ulinois in withholding from producers 
the Illinois production taxes including the 2% herein 
questioned. While it was not required to pay over sudi 
2% to the Illinois authorities, it, at all pertinent times, 
insisted that the aforesaid sums belonged to the pro- I 
ducers from whom they were withhdd. I 

(5) In retaining such sums, petitioner acted 1 
merely as a ‘‘stakeholder” until such time as the ! 
respe^ve ri^ts of the State of Illinois and of the oil ! 

' producers could be finally determined in the then j 
pending litigation. The “stake” held by petitioner j 
was the unpaid portion of its liability to its vendors 
for oil purchased from them. j 

(6) The aforesaid sums could not legally con- | 
stitute “income” received by petitioner in the years in 
question unless by virtue of a valid Illinois tax statute 
petitioner was in the taxable year discharged from any , 
further liability to pay the retained sums to its vendors j 
as the balance due to them of the purchase price of the j 
oil purchased by petitioner. 

(7) If such sums constituted part of the gross | 

income of the petitioner for the years in question, then I 
petitioner was entitled to accrue as an offsetting lia> | 
bility an equal amoimt in recognition of its liability to j 
pay to the producers the said sums which represented | 
the balance of the purchase price of oil purchased by I 
petitioner from the producers. ! 

/ (8) The decision of the Tax Court in this case is I 

fully reviewable notwithstanding the limitations an* | 
nounced in the case of Dobson vs. Commissioner, 320 I 
U. S. 489. I 


ABGUMENT. 

Preliminary Statement. 

The situation presented by the facts in'this case is 
most unusual and the decision of the Tax Court of the 
United States to the effect that the sums withheld and re¬ 
tained by Petitioner constituted part of its gross income 
for the taxable years, is an amazing conclusion. 

Petitioner has been caught between the upper millstone 
of an unconstitutional state statute requiring it to withhold 
from producers a part of the purchase price of their oil 
sold to it and the lower millstone of the federal income 
and excess profits tax laws which have been construed as 
requiring it to pay income and excess profits taxes on a por¬ 
tion of the sums so withheld. 

Until the decision of the Tax Court of the United States 
in this case, it was universally assumed that receipt of 
income could not be forced upon a taxpayer and that income 
was received only in those cases in which the taxpayer ob¬ 
tained or retained the funds under “claim of right.’’ (See 
A. P. Giannini, 42 B. T. A. 546, affirmed 129 Fed. (2d) 
638.) 

The majority opinion in the Court below states spe¬ 
cifically that “the Petitioner was required by law to retain 
the compensation out of a tax which it was required to 
deduct from the purchase price of the oiL” The majority 
opinion recognizes that because of heavy penalties and pos¬ 
sible destruction of its business in Illinois through a revoca¬ 
tion of its right to purchase oil, the petitioner had no alter¬ 
native, but to withhold from producers the entire amount of 
the oil production tax, to retain such sums as might be 
approved by the Director of Finance of the State of Illinois 
as compensation for its services (not to exceed 2%) and to 
remit the balance to the Treasurer of State. A controversy 
immediately arose with respect to the validity of the at¬ 
tempted exaction by the State of Illinois. The state was on 
one side, the producers of oil were on the other side and the 
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petitioner was in the middle. Petitioner promptly joined 
the side of the producers and itself commenced court pro¬ 
ceedings in which the nnconstitntionality of the Illinois tax 
law was asserted. Such proceedings instituted by peti- j 
tioner of necessity put in issue not only the right of the 
state to levy the production taxes but the right of the peti¬ 
tioner itself to be compensated directly or indirectly by | 
the state out of sudi taxes for the expenses incurred by j 
. petitioner in withholding and remitting the same to the | 
state. 

Notwithstanding the foregoing, the majority of the | 
Court below was of the opinion that the 2% withheld and i 
retained by petitioner constituted part of its gross income. ! 
It seems imbelievable that the majority, while recognizing | 
that the right of the State of Illinois to collect and retain | 
the production taxes was during the taxable years, by rea- I 
son of the pending litigation, xmcertain and undetermined, j 
could nevertheless have reached the conclusion that the j 
right of the petitioner to retain the 2% under the provisions I 
of exctdly the same law was sufficiently definite and certain I 
to require petitioner to treat such sums as part of its gross | 
income. It is submitted that the dissenting opinions con¬ 
vincingly and conclusively demonstrate the error of the | 
majority decision and answer all of the contentions of the | 
respondent in this case. 

It is believed that the conclusion reached by the ma¬ 
jority of the Tax Court of the United States was the result 
of a failure clearly to analyze the facts in this case and to 
accord proper weight to the rights, duties and obligations | 
of the petitioner under the Illinois Tax statute as the inter- | 
mediary between the state itself and the producers upon j 
whom the tax was assessed and from whom it was sought | 
to be collected. The various aspects of petitioner’s role in I 
the picture are discussed under appropriate headings 
below. 


(1) Peliti<mer Did Not Becdve, '\7^thludd nor Detain 
the Snms in QnesticMiimder Claim of B%ht. 

It should at the outset be borne in mind that the 
amounts here in question, representing 2% of the oil pro¬ 
duction taxes, were not moneys collected by the petitioner 
from the producers from whom oil was being purchased. 
The sums represent moneys wlnich the petitioner had m its 
possession aU along, which constituted part of its past in¬ 
come and on which it nmst he assumed that petitioner had 
previously paid the a/ppUcMe income and success profits 
taxes. Except for the enactment of the Illinois tax law, 
petitioner would have paid said sums to the producers as^ 
part of the purchase price due to them for oiL • 

All that occurred in this case was that petitioner re¬ 
frained from paying out to the producers the full purchase 
price of the oil because the Illinois tax law prohibited it 
from so doing. It withheld from the producers the full 3% 
of the value of the oil as required by the Illinois statute, 
remitted 98% of the total amount withheld to the Treasurer 
of State and continued to hold the remaining 2%. The 
entire production tax, including the 2%, was withheld from 
the producers not under any ‘‘claim of right’^ on the part 
of petitioner but under a “claim of right” asserted by the 
State, and in such withholding, petitioner acted as an agent 
of the State. 

At no time during the taxable years in question did 
petitioner assert any claim on its own behalf to the 2% 
which it still held in its possession. On the contrary, peti¬ 
tioner affirmatively disclaimed any ri^t to the sums in 
question when it promptly instituted proceedings in the 
Illinois courts seeking to have the production tax enact¬ 
ment declared unconstitutional and requesting that all 
amounts theretofore or thereafter remitted to the Treasurer 
of State be refunded to it for the account of the producers 
from whom it had been withheld. Petitioner went even 
further. It promptly advised the producers in writing of 


the institution of its suit challenging the validity of the | 
Illinois statute and advised the producers that in its opin> | 
ion the production tax statute would be declared uiiconsti> | 
tutional and that the entire amount withheld as taxes under 
such statute would be refunded to them. These steps were 
taken shortly after the passage of the Illinois enactment 
and prior to the end of the taxable year 1941. Certainly, j 
•under these circumstances, petitioner took all steps legally | 
within its power to disclaim any right to the very sums ! 
respondent now claims constituted part of petitioner’s | 
gross income for the taxable years. It was not open to | 
petitioner to take the only other possible step—^that of pay- I 
ing the sums to the producers rather than retaining them— I 
because the Illinois statute, by requiring withholding, pro- 
hilnted such course. 

Under these circumstances it is submitted that the 
decisions relied upon and cited in the majority opinion of j 
the Tax Court to the effect that one who receives income j 
under claim of rig^t and without restriction as to its dis- I 
position is to be taxed thereon even though it be later i 
decided that he must repay. Before pointing out the in- j 
applicability of such cases, it is again emphasized that in I 
the instant case petitioner did not coUect or receive any 
moneys from the producers. It merely refrained from pay¬ 
ing them a portion of the money otherwise due to them. 

The case of Security Flour MiUs vs. Commissioner, 321 
U. S. 281, deemed by the majority of the Tax Court to be 
directly in point and controlling in this case, presented an 
altogether different set of facts and is readily distinguish- I 
able. As pointed out in the dissenting opinion of Disney, j 
J. (Petitioner’s Appendix, at page 101), the Security Flour j 
MiUs case does not at all stand for the broad proposition j 
for which it was cited in the majority opinion. | 

In the Security Flour Mills case the taxpayer, in figur¬ 
ing its cost and its sales price to consumers for flour sold to 
them, added the amount of the processing tax in the price 
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and it collected the pnrdiase price as such without design 
nating any part of it as representing the processing tax. 

In other words, the taxpayer charged and received from 
its customers the purchase price of the flour as such, and 
did not at that time expressly or impliedly agree with its 
customers that it would refund to them any part of the 
purchase price so collected in the event that the processing 
tax law should later he declared unconstitutionaL There is 
therefore no question but that in that case the taxpayer 
received moneys under claim of right without restriction 
as to their disposition and without any contractual or statu¬ 
tory basis for accruing in the taxable year any offsetting 
lial^ty to make a refund to its customers. 

In Brown vs. Hdvermg, 291 U. S. 193, also cited in the 
majority opinion of the Tax Court, the facts were that the 
taxpayer, an insurance agent, received certain ‘‘overriding 
commissions” on business written eadi year, subject, how¬ 
ever, to the contingent liability that when any policy was 
cancelled before its term had run, a proportionate part of 
the commission would be charged back by the company 
against the agent. The Supreme Court of the United States 
held that commissions received by the agent constituted 
taxable income in each year for the reason that they were 
received without restriction as to use or disposition and 
that no offsetting contingent liability for the refund of any 
part of such commissions could be accrued by the agent un¬ 
less the contingency (i.e., cancellation of a policy before the 
end of its term) occurred in the taxable year. The decision 
of the court rested on the sound basis that at the end of the 
taxable year it was uncertain whether the taxpayer would 
ever be called upon to refund any part of the commissions 
received by him and no legal obligation to make any refund 
would arise until the specified contingency had occurred. 

It is evident from the fact that the majority of the Tax 
Court in the instant case relied upon Brown vs. Helvering, 
that the majority was confused as to the precise point at 
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issue in this case. The issue is not whether or not peti- j 
tioner was, at the end of the taxable year, obligated to re- | 
ftmd to producers sums previously received from them i 
under claim of right. The issue was whether or not at the 
end of the taxable year petitioner had been definitely cmd 
finaUy released or discharged from its legal obligation to j 
pay to the producers from whom it purchased oil, the bal- | 

• I 

ance of the purchase price, Le., that part of the purchase , 
price represented by the 2% of the Illinois production tax | 
which it still held in its possession. This is so because the I 
purchase of oil by petitioner from a producer in the taxable j 
year created an immediate obligation to pay to him the full ! 
purchase price, and this transaction, of itself, did not give j 
rise to the receipt by petitioner of any moneys from amy one. ! 
Had petitioner been permitted to pay and had it paid the 
full purchase price to the producers its obligation would 
have been discharged. 

If, by a state statute, petitioner is required to withhold ! 
payment of any part of the purchase price for any purpose | 
whatsoever, the liability still continues xmless the statute i 
is a valid legislative enactment and by its terms petitioner is | 
discharged from making payment to the producer of the j 
sum withheld. Consequently, in this case, petitioner can be | 
charged with receipt of income if, and only if, the 2% re- I 
tained by it was withheld and retained pursuant to a valid 
statutory enactment which either expressly or by necessary 
implication released petitioner from any further obligation 
to the producer from whom oil was purchased. 

It is this aspect of the case which the majority of the ! 
Tax Court failed to appreciate and which, as is pointed out | 
in the dissenting opinions of Disney, J., and Harron, J. I 
(concurred in by Arnold, J.), is the controlling point in the | 
case. ! 

It is no answer to say that petitioner intended to pay 
the retained 2% to the producers only if and when the Illi¬ 
nois tax statute was declared unconstitutional. Until such 
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time as the Illinois tax statute was declared co^tUtUiofial, 
the liability of petitioner to pay the balance of the purchase 
price of the oil to its producers continued in full force and 
effect^ The Illinois statute would constitute a defense to 
petitioner, in a suit by a producer, for the balance of the 
purchase price, only if it was a valid legislative enactment 
of the Illinois legislature. 

Proceedings assailing the constitutionality of the Tax 
Act having been filed before the end of the first taxable 
year 1941, and being still pending at the end of the second 
taxable year 1942, it was uncertain in those years whether 
the producers were liaUe for payment of the Illinois pro¬ 
duction tax. Under the Security Fleur MUls case, and the 
case of Diocie Pine Company v. Commissioner, 320 U. S. 
516, such uncertainty would preclude the producers from 
deducting such tax for income tax purposes. If the liability 
of the producers to pay the Illinois tax was uncertain, then 
the ri^t of petitioner to withhold any part thereof, includ¬ 
ing the 2%, was uncertain. 

Accordingly, it was uncertain and undetermined at the 
end of the taxable years whether petitioner had any de¬ 
fense against the fulfillment of its obligations to the pro¬ 
ducers. It had not, because of such pending litigation, been 
finally discharged from the full obligation originally in¬ 
curred by it to the producers and without such disdiarge 
the mere failure or neglect to pay the balance of the pur¬ 
chase price of oil would not cause such balance to become 
taxable income in the hands of the petitioner. Again, it 
is, pointed out that the failure to pay the balance -to the 
producers was not a voluntary omission on the part of the 
petitioner or a denial of their right to such balance or the 
assertion of any claim of right thereto by the petitioner. 
It was an omission enjoined upon the petitioner by a man¬ 
date of the Illinois tax statute. 

Since the retention of the 2%, and the failure of the 
petitioner to pay the same to the producers in the taxable 


were not acts performed! or omitted under claim of 
right, it shonld be clear that the snms retained do not 
constitute taxable income. In CorMnissioner vs. Wilcox, | 
326 U. S. 701, decided February 25,1946, the Supreme CJourt I 
indicated that in order to be charged with receipt of in- | 
come a taxx)ayer must have an intent to claim the funds 
as his own. Some basis for a claim of ri^t must exist and ' 
in addition such a claim must be asserted. Accordingly, j 
in the Wilcox case the Supreme Court held that an em- I 
bezzler is not chargeable with income tax on the embezzled I 
funds. It pointed out that the embezzler had the relation- | 
ship of debtor to his employer and was at all times liable | 
for the repayment of money. In the instant case, the same | 
is clearly true; petitioner had received the producer’s oil 
and had not paid therefor in fuU. Furthermore, petitioner 
was never dischai^ed from this legal obligation until 
actual payment was made of the balance of the purchase 
price of the oil in a subsequent year. It follows without ! 
question that both the Ccnmnissioner and the majority of I 
the Tax Court of the United States were in error in holding | 
that the sums here in question constituted taxable income | 

. to the petitioner 4n 1941 and 1942. | 

In the case of Grefinmald vs. U. S., 57 Fed. Supp. 569, j 
the United States Court of Claims held that bonuses re- j 
ceived by officers of a corporation resulting frmn falsifies- | 
tion of accounts by its supervising accoxmtant, xmknown to | 
such officers, did not constitute taxalde income to the | 
officers when upon discovery of the falsificaticm the bonuses | 
were returned. I 

Likewise, in Ktdghl Netvspapers, Inc. vs. Conunis-\ 
sioner, 143 Fed. (2d) 1007, the Circuit Court of Appeals | 
for the Sixth Circuit held that a dividend paid in 1939 under | 
a mistake of fact and rescinded in 1940 was not income to | 
the stockholders in 1939. In Clinton Motel Realty Cory. vs.\ 
Commissioner, 128 Fed. (2d) 968, it was held that money 
received by lessor under a lease but as security for future 
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rent and with no present ri^t or claim of fall ownership 
i did not constitute taxable income in the year of receipt. 

The basis for the decision in each of the foregoing 
I cases is that the money was received by the taxpayer > 
without any claim of right or under a mistake of fact such 
I that, had the taxpayer known the facts he would not have 
I accepted the funds for the reason.that under the actual 
I facts no basis for a claim existed. 

In the instant case the only conceivable basis for a 
[ “claim of righP’ on the part of the petitioner to the 2% 

I in question was the Illinois production tax law, the validity 
' of which petitioner denied. .The statute having subse- 
i quently been declared unconstitutional, it was unconstitu- 
> tional ah vnitio and accordingly could not possibly have 
formed a legal basis for a refusal on the part of the peti- 
, tioner to pay the sums to the producers. It may be that 
income received as a result of a transaction which is void- 
, able only and not void may be taxable income {Griffin vs. 

I Smith, 101 Fed. (2d) 348), but no rights of this character 
1 existed in favor of petitioner under the unconstitutional 
Illinois statute. In addition of course, petitioner did not 
attempt to assert any right under the statute. 

i (2) Petitioner Merely Acted in This Case as an Unwilling 
i Agent of the State of Illinois and Held the Funds in 
Questicm Under the Claim Thereto Asserted by the 
State by IHrtne of the Production Tax Law. 

Under the niihois statute levying the production taxes, 
each purchaser of oil was designated as a “manager” or 
“receiver,” was required to register as such, was given 
; a revocable registration certificate and was required under 
I heavy penalties to withhold from the producers and to 
' account to the state authorities for the 3% production tax 
I on all oil purchased by it. Because of the penalties pro- 
I vided by the Act, petitioner applied for and obtained a 
registration certificate and filed the required bond with the 
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lUiiiois Department of Finance. Notwithstanding the opin¬ 
ion of its officials that the Act was nnconstitntional and 
that the taxes imposed thereby were being illegally col¬ 
lected, petitioner undertook to comply literally with the 
terms of the statute and withheld the 3% tax. While so 
doing, it instituted and prosecuted appropriate proceedings 
in the Circuit Court of Sangamon County, Illinois, to have 
the statute declared unconstitutional and to protect not only 
its interests but those of producers from whom it was 
purchasing oil. It thus denied not only the ri^t of the 
State to collect the tax but the right of the State to require 
it to withhold the tax and, of necessity, the right of the 
State to reimburse petitioner out of the production taxes 
for any expenses incurred by it in withholding and remit¬ 
ting such taxes. 

It is therefore submitted that petitioner in withholding 
the 3% acted as agent of the State of Illinois and so acted, 
unwittingly. In making remittance of 98% of the taxes 
so withheld, it still acted as agent of the State and in re¬ 
taining the 2% as alleged reimbursement for expenses, it 
again acted as agent of the State. Its right to x>ossession 
of such funds was no greater than the right of the State 
of Illinois to possession of the funds which had been 
remitted to its Treasurer. Petitioner’s retention of such 
2% was in pursuance of the mandatory provision of the 

statute which provided that— 

« 

‘‘Each manager and receiver who is required to 
collect the tax from any producer shaU determine the 
actual cost of making such collection and payment to 
the Department and sAoZ^, subject to the approval of 
the Department, deduct such cost not to exceed two 
per cent (2%) of the amount so collected, from the 
amount of his tax return.” (Italics supplied.) 

Petitioner had no alternative but to retain the amount 
of its actual expenses, which it must be assumed equalled 
the 2% allowed by the Department of Finance of the State 
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of Dlinois. ' Bnt at the same time snch alleged allowance 
was made, the whole question of the right of the State to 
collect, retain or nse the prodnction taxes was in issue 
before the Illinois Courts. 

The Treasurer of State had been enjoined from trans¬ 
ferring from the general funds of the State or otherwise 
using the production taxes remitted to him. Had the entire 
3% been remitted to the State Treasurer, he would not have 
been at liberty to use any i)art of such funds to reimburse 
petitioner for his expenses. Nor do we think he was at 
liberty to i)ermit petitioner to retain such funds free and 
dear of all claims of the producers from whom it was 
withheld. The Treasurer did not in fact attempt to do 
this and petitioner itself denied by court proceedings and 
by written notice to the producers any intent on its part 
to assert any adverse right under the Illinois statute to 
the retained funds. 

As a matter of fact, petitioner was no more than a 
“stakeholder” in the controversy between the producers 
and the State of Illinois. The stake” which it held was 
not a segregated fund nor a special deposit hut it teas 
petitioner's contractual obligation to pay to the producers 
the balance of the purchase price of their oU. Such obliga¬ 
tion was of a character that would continue until petitioner 
had been finally and condusively discharged through a 
final court decision upholding the constitutionality of the , 
Illinois production tax statute and through petitioner’s 
compliance therewith. That contingency, however, never 
occurred since the law was held unconstitutionaL There¬ 
after, and in the latter part of ld44 and early part of 1945 
petitioner fulfilled its legal obligation to the producers by 
paying to them the balance of the purchase price. This 
balance represented the amounts refunded to petitioner by 
the Treasurer of the State of Illinois plus the 2% retained 
by petitioner pendente lite. 
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(3) Petiticmer’s Bi^ to Bertain the Sums in Qnestioii Was 
at the End of Eadi of the Taxable Years XJhceirtam and 
Undetermined and Accmrdingiy the Sums Did Not C<hi- 
stitnte Taxable Income for Sodi Years. 

In reaching its conclnsion, the majority of the Tax 
Ck>nrt laid emphasis in its opinion npon the alleged nn- 
certainty of the obligation of petitioner to make “refund” 
to its vendors of the 2% withheld and retained by it out of 
the total production taxes. It is stated in effect that if 
petitioner had known in each of the taxable years that it 
would have to later return the 2% to the producers it could 
doubtless have accrued an offsetting liability but that peti¬ 
tioner had no such knowledge in either of the taxable years. 
• This was the xnain argument urged by the respondent upon 
the Tax Court in opposition to the contentions of petitioner. 

It is submitted that the argument is unsound and that 
the conclusion based thereon is necessarily erroneous. The 
- rights of the producers to demand and collect from peti¬ 
tioner the full purchase price of their oil was not dependent 
upon any legislative enactment of the State of Illinois and 
certainly not upon the production tax law. Their rights 
arose from the contract of purchase. As between such 
producers and the petitioner, their ri^ts and the obliga¬ 
tions of petitioner could be altered or diminished, or as to 
petitioner’s obligations, partially discharged, only by a 
valid enactment of the State. 

If the existence of an obligation on the part of peti¬ 
tioner to pay the 2% to the producers was uncertain at the 
end of the taxaUe years, it was only because the right of 
petitioner to retain the 2% in accordance with the terms of 
a doubtful legislative enactment was uncertain at such 
times. In other words, the majority of the Tax Court 
placed the emphasis of uncertainty on the wrong angle of 
petitioner’s situation. To state the matter another way, 
petitioner’s obligation to the producers would have been 
certain except for the statute which attempted to give peti- 
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tioner, contrary to its wishes, a right to retain for itself a 
part of the purchase price. This right of retention was, at 
the end of the taxable year and because of the litigation, an 
uncertain right. Because of such uncertainty, the peti¬ 
tioner’s obligation to its producers still continued in 
existence. 

It is submitted that the existence of the uncertainty of 
petitioner’s right to retain, without restriction and for its 
own use and benefit, the 2% in question, coupled wilh the 
public and repeated disclaimers by petitioner of any intent 
to claim the funds or of any legal right permanently to 
withhold such sums from the producers, completely nega¬ 
tive the receipt of taxable income by petitioner. Merely 
because petitioner did not in the taxable year, through fear 
of statutory penalties, pay a part of its just debts constu ' 
tutes no ground for treating the unpaid portion of the debt 
as taxable income. 

s 

(4) The Fact that Petiticmer Deducted its Actoal Expenses 
of Collecting and Bemitting the Illinois Production 
Taxes and Such Deductions Were Allowed by Respond¬ 
ent, Has No Bearing on the Issue Involved. 

Respondent contended in its brief before the Tax Court 
that because of the fact that petitioner had deducted in the 
computation of its net income for the taxable years, the 
actual expenses incurred by it in collecting and remitting 
the Illinois production taxes and because such deductions 
had been allowed in full by the respondent, the 2% allegedly 
‘‘received” by petitioner in the taxable year by way of 
reimbursement for such expenses must of necessity be 
treated as taxable income. 

The majority of the Tax Court adopted the respond¬ 
ent’s contention as shown by the following language appear¬ 
ing in the majority opinion: 

“Whatever the actual cost to petitioner was for do¬ 
ing this service for the State of Illinois, it has deducted 
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as an expense for each of the taxable years and these. 
expenses have been allowed by the Conunissioner • • • 
This being so, it seems to ns petitioner is reqnired to 
return as gross income the $15,701^5 and $23451.02 
which it retained to reimburse it for these expenses. 
Otherwise petitioner wonld be receiving deductions of 
expenses for which in the same year it is being reim¬ 
bursed by another and that is not permissible xmder 
our income tax laws.” (Petitioner’s Appendix, page 
95.) 

The answer to the foregoing contention is two-fold. 

' The actual expenses incurred by petitioner in collecting and 
remitting Illinois tax were ‘‘ordinary and necessary” ex¬ 
penses incurred in the conduct of its business and were 
clearly deductible under Section 23(a)l(A) of the Internal 
Revenue Code. They were incurred by petitioner in an 
effort to comply with the Illinois statute and thus avoid the 
heavy penalties imposed by such statute for non-compliance, 
the possible revocation of its registration certificate, and 
the possibility that in the event of non-complian^ it wonld 
be enjoined by the Illinois authorities from conducting 
business and purchasing oil in Illinois. The expenditures 
were made to protect, preserve and continue its usual and 
normal business activities. 

In the second place, the contention assumes the very 
• x>oint at issue in this case—Was petitioner in fact reim¬ 
bursed in the taxable year for a part of its expenditures? 
The statute which sought to provide for such reimburse¬ 
ment was, in the taxable years and at the end of each, being 
assailed in the Illinois courts as invalid and unconstitu- ' 
tionah The alleged reimbursement was effective only if the 
entire of the production taxes were lawfully withheld by 
petitioner and only if the right of retention granted by the 
statute to petitioner as to the 2% of the tax conferred a 
lawful and valid right of retention, i.e., a defense to 'peii- 
tioner in any action brought by the producer for the balance 
of the purdiase price. 
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These rights, however, were the very ones which were 
I placed in donht by the litigation and these rights are the 
very ones which petitioner disclaimed. Since the right of 
! retention by petitioner was uncertain' and undetermined at 
the end of the taxable years, petitioner was not in fad; 
reimbursed in such taxable years for any part of its actual 
expenses. 


(5) H the Suns are Deemed to Ck)n8titate Taxable Income, 
then Petiti<aer was Entitled to Accrue in the TaxaUe 
Year, as an Offsetting Lialnlity, An Equal Amount as 
Evidencing Its OUigatum to the Producers. 


! In view of the arguments presented above, demonstra^ 
; ing that petitioner did not “receive” the funds in question 
I from anyone but merely refrained from pa3dng a part of 
I its just debts, it would seem to be merely repetitive to JEid- 
I vance the alternative contention that if such sums are held 
; to constitute income in the taxable years, petitioner was 
i entitled to accrue as an offsetting liability the balance of 
the purchase price owed by it to the producers. However, 
the error of the Tax Court’s conclusion denying such ri^t 
of accrual can readily be demonstrated. 


As. pointed out above, unless petitioner’s obligation to 
its producers was discharged during the taxable years by. 
I reason of the provision of the Illinois production tax 
statute, its obligation to pay the producers the amounts 
withheld from them under the mandate of'the statute still 
continued in full force and effect. The validity of the stat- 
' ute was still in question at the end of each taxable year. 

When the statute was finally declared unconstitutional and 
I void, it was conclusively established that petitioner never 
i had been released from its obligation to the producers. 

I Furthermore, petitioner never asserted any right under 
the statute. Accordingly, it was entitled to accrue the con- 
i tinuing liability on its books in an amount equal at least to 
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the 2% retained by it, and the effect of sndi acmial wonld 
be to offset the alleged additional taxable income. 

It wonld have been perfectly clear in this case that 
petitioner wonld not have realized any taxable income had 
the State of Illinois^ instead of shortcntting the expense 
allowance, reqnired petitioner to remit the entire prodnc- 
tion tax to the State Treasurer, and had the State Treas- 
nrer been directed by the statnte to make appropriate re- 
imbnrsement to “managers’^ or “receivers.’’ In snch case 
petitioner wonld have remitted the entire amonnt to the 
State Treasnrer nnder protest, wonld have institnted pro¬ 
ceedings in conrt and otherwise followed the procednre 
which it did follow. It wonld not, nnder these circnm- 
stances, have made a claim to the State Treasnrer for ex¬ 
pense reimbursement becanse snch a claim wonld have been 
inconsistent with its position that the Illinois statnte was 
nnconstitntionaL At the end of the taxable year petitioner 
wonld then have been ont-of-pocket the collection expense. 
It wonld have paid or owed to prodncers 100% of the pnr- 
chase price of the oil and the State wonld have been hold¬ 
ing the fnll 3% prodnction tax awaiting the ontcome of the 
pending litigation. Upon conclnsion of snch htigation the 
State wonld have retnmed the 3% to petitioner and peti¬ 
tioner wonld have paid snch snms to the prodncers m pay¬ 
ment of the balance of the purchase price of ofl. 

It is submitted that the mere fact that the assailed 
statute, and the Treasnrer of the State in pursuance there¬ 
of, permitted the petitioner to keep possession of the 2% 
in question pending the ontcome of litigation, did not place 
the petitioner in any different position than it wonld have 
been in had it remitted such 2% to the State Treasnrer in 
the first place. Consequently, the petitioner’s liability to 
the prodncers still continued and since snch liability exactly 
equalled the amonnt of the funds temporarily withheld by 
it, no net taxable income resulted from the transaction. 
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(6) The Decision of the Tax Court of the United States 
is Clearly Beviewable by this Conrt Notwithstanding 
the Case of Dobson vs. Conunissioner, 320 IT. S. 489. 


In this proceedings there is no disputed question of 
fact since the findings of fact of the Tax Court were in all 
respects in accordance with the stipulation of the parties. 

The question presented to this Court is purely one of 
law involving the applicability of the income and excess 
profits tax laws to the admitted facts. The conclusion of the 
Tax Court was that on such facts the petitioner realized 
taxable income. If this conclusion is erroneous, the deci> 
sion of the Tax Court should be reversed without regard 
to any limitation which might be considered to have been 
placed upon the right or authority of this Court to review 
findings of fact of the Tax Court of the United States under 
the decision of the Supreme Court of the United States in 
Dobson vs. Commissioner, 320 U. S. 489. 

Since the rendition of the decision in the Dobson case, 
the Administrative Procedure Act [Act of June 11, 1946, 
c. 324 (60 Stat 244) U. S. C., Title 5, Sections 1001 to 
1011] became law in June, 1946 and applies to all agencies 
of the federal government. Section 10(e) of that Act pro¬ 
vides that reviewing courts may set aside the action, find¬ 
ings, and conclusions of any agency which are not sup¬ 
ported by substantial evidence. In such cases, the review¬ 
ing court must review the entire record or such portions 
thereof as are properly presented and cited by the parties 
and to warrant affirmation of the determination of any 
such agency, its findings must be affirmatively supported 
by substantial evidence in the record. 

It is sulnnitted that for the purposes of the Adminis¬ 
trative Procedure Act, the Tax Court of the United States 
is' an “agency’’ rather than a “court” and that conse¬ 
quently the proceedings for review in this case have a 
broader scope than that indicated by the Dobson decision. 
Congress has, by the adoption of the Administrative Proce- 


dare Act, clearly superseded the role of the Dobson case. 

In support of the contention that the Tax Court of the 
United States is an ‘‘agency/’ reference is made to the 
decision of the Supreme Court of the United States in Old 
Colony Trust Company vs. Commissioner, 279' U.* S. 716, 
and the decision of the Fifth Circuit Court of .Appeals in 
Hutchings-Sealy National Bank vs. Commissioner, 141 Fed. 
(2d) 422. See also, the article by Emanuel L. Gordon en^ 
titled **Reviewahility of Tax Court Decisions** published in 
“Tax Law Review,” December 1946-January 1947 issue, 
page 171; an article by Randolph E. Paul entitled **Dobson 
vs. Commissioner: The Strange Ways of Law and Fact,** 
(1944) 57 Harvard Law Review 753; and an article by 
Norman D. Cann entitled “The Dobson Rule and Tax Ad¬ 
ministration,** The Journal of Accountancy, VoL 82, p. 40L | 


However, even if the rule of the Dobson case has not 
been abrogated by the Administrative Procedure Act, the 
rule has no applicability where the question presented for 
review is purely a question of law. Whether or not the sums 
involved in this case constitute income is not an accounting 
question, and is not a question of fact or a mixed question 
of fact and law. Its determination rests solely on the 
proper interpretation of the provisions of Section 22(a) 
of the Internal Revenue Code as to what items are, under 
the law, includable in “gross income” during an annual 
accounting period. An analogous question was presented 
in the case of Security Flour Mills v. Commissioner, supra, 
and the Supreme Court had no hesitancy in upholding the 
reversal of the Tax Court by the Circuit Court of Appeals 
for the Tenth Circuit If as is contended by petitioner, the 
Tax Court has in the instant case misconstrued Section 


i 


22(a) of the Internal Revenue Ck>de, then it is clearly within I 
the province of this Court to reverse the decision of the | 
Tax Court and remand the case for further proceedings | 
in conformity with law. | 


OONOLUSION. 

In view of the foregoing contentions and the anthori- 
ties cited in support thereof, it is submitted that the con¬ 
clusion reached by the majority of the Tax Court of the 
United States in this case is clearly contrary to law and that 
the decision of the Tax Court entered on September 9,1946 
^ould be reversed. The case should be remanded to the 
Tax Court with instructions to eliminate from the taxable 
income of the petitioner the sum of $15,701.95 erroneously 
reported for the taxable year 1941, and the sum of 
$23,15L02 erroneously reported for the taxable year 1942, 
and to recompute petitioner’s correct income and excess 
profits tax liability for each of said years on the basis of its 
net taxable income as so reduced. 

Respectfully submitted, 

M. E. Newcomeb, 

1503 Midland Building, 
Cleveland 15, Ohio, 

Counsel for Petitioner, 
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SOmO PETROLEUM COMPANY, 

An Ohio Corporation, 

Petitioners, 

vs, 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

APPENDIX TO PETinONEBS’ BRIEF. 


The contents of this Appendix consist of the pertinent I 
Docket Entries, Pleadings, Stipulation of Facts and Ex- | 
Mbits, and Opinion and Decision of the Tax Court of the | 
United States, together with the Petition for Review filed | 
herein, and the agreement of the parties for the review of | 
the decision of the Tax Court of the United States by this i 
Court. No separate Findings of Fact were entered by the I 
Tax Court of the United States. The Opinion states “The j 
facts are found as stipulated.*’ (p. 92 herein.) j 
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DOCKET ENTRIES. 

1945 

Feb. 22—^Petition received and filed. Taxpayer notified. 
Fee paid. 

‘‘ 22—Copy of petition served on General ConnseL 

“ 22—^Beqnest for hearing at Cleveland filed by tax¬ 

payer. 2/27/45 granted. 

Mar. 8—^Entry of appearance of M. K Newcomer as conn- 
sel filed. 

‘‘ 27—^Motion to dismiss insofar as it purports to be 

a petition to the Tax Court by Sohio Petroleum 
Company, an Ohio Corporation, filed General 
ConnseL 

“ 29—^Hearing set 4/18/45 on respondent’s motion. 

Apr. 12—^Brief opposing motion to dismiss filed by tax¬ 
payer. 4/13/45 copy served. 

“ 18—^Hearing had before Judge Murdock on respond¬ 

ent’s motion to dismiss. Denied. 

“ 18—^Motion to dismiss, filed 3/27/45, denied. 

May 11—^Answer filed by General ConnseL 

“ 16—Copy of answer served on taxpayer—Cleveland, 

Ohio. 

Sep. 21—^Hearing set Nov. 13,1945 at Cleveland, Ohio. 

Nov. 15—^Hearing had before Judge Disney on merits. 

Stipulation as to facts filed (2) Petitioner’s brief 
due 1/2/46—^respondent’s due 1/2/46. Reply 
briefs due 1/22/46. 

1946 

Jan. 2—Brief filed by General ConnseL 

“ 2—^Brief filed by taxpayer. 1/3/46 copy served. 

“ 8—^Transcript of hearing of 11/15/45 filed. 

“ 18—^Reply brief filed by taxpayer. 1/18/46 copy 

served. 

Jul. 31—Opinion rendered. Black, J. Decision will be en¬ 
tered under Rule 50. Copy served 8/1/46. 

Aug. 26—^Respondent’s computation for entry of decision 
filed. 

27—^Hearing set 9/25/46 at Washington, D. C., on 
settlement imder Rule 50. 

Sep. 6—Consent to respondent’s computation filed by 

taxpayer. 

“ 9—^Decision entered. Black, J. Div. 15. 
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1946 

NoV. 25—Stipulation of venue filed. 

“ 25—^Petition for review by U. S. Court of Appeals 

for the District of Columbia. 

25—Praecipe for record filed. 

Dec. 2—^Proof of service of petition for review filed. 

Dec. 4—Proof of service of praecipe filed. 

“ 23—Order enlarging time to January 31, 1947 to 

transmit and deliver record filed. 


PETITION. 

(Filed February 22, 1945.) 

The above named petitioner, Sohio Corporation, hereby 
petitions for a redetermination of the net deficiencies in the * 
income and excess profits tax liability of the petitioner for 
t^ calendar years 1941 and 1942 as set forth by the re¬ 
spondent, the Commissioner of Internal Bevenue, in his 
statutory notice of deficiency addressed to Sohio Corpora¬ 
tion under date of December 2nd, 1944> bearing symbols 
IBA:90D, and in the statement, explanation and schedules 
attached thereto. As a basis for the within proceedings 
and the within petition for redetermination, the petitioner 
alleges as follows: 

1. The petitioner, Sohio Corporation, was during the 
calendar years above mentioned a corporation, duly organ¬ 
ized and existing under the laws of the State of Ohio, with 
its principal place of business at Cleveland, Chiyahoga 
County, Ohio. It was during said years engaged in the 
business of buying, selling and dealing in crude petroleum, 
and in transporting crude petroleum l£rough pipe lines and 
otherwise, as a private carrier. Its income and excess 
profits tax returns for the calendar years 1941 and 1942 
were filed with the Collector of Internal Bevenue for the 
18th District of Ohio, at Cleveland, Ohio. 

2. By virtue of a written Agreement of Merger, duly 
entered into under date of December 31st, 1943, between 


P etiti on 


3 


the petitioner, Sohio Corporation, the petitioner, Sohio 
Petrolenm Company, an Ohio corporation (then known as 
Sohio Prodncing Company), and Latonia Befining Corpora¬ 
tion, an Ohio corporation, in the form and manner pro¬ 
vided and permitted by the corporation laws of the States 
of Delaware and Ohio, which said agreement was thereafter 
dnly filed on January 3rd, 1944 with the Secretaries of 
State of Delaware and Ohio as provided law, the peti¬ 
tioner, Sohio Corporation, was merged into the petitioner, 
Sohio Petrolenm Company, as of January 1st, 1944. The 
latter is by operation of law the successor to all of the 
properties, assets, business and good will of Sohio Cor¬ 
poration, and by virtue of the terms of said Agreement of 
Merger, as well as by virtue of the provisions of the Cor- 
poraticms Statutes of Ohio and Delaware, Sohio Petroleum 
Company has assumed and is l^ally liable for all debts, 
obligations, undertakings and liabilities of said Sohio Cor¬ 
poration. On January 4th, 1944, Sohio Producing Com¬ 
pany changed its corporate name to Sohio Petroleum Com- 
pany, by duly filing in the ofl5ce of the Secretary of State 
of OMo an amendment to said Agreement of Merger. The 
corporate existence of Sohio Corporation is, under the laws 
of Delaware, continued for a period of ^ee (3) years 
from and after January Ist, 1944, the effective date of said 
Merger, for the purpose of prosecuting and defending any 
suits or proceedings arising out of any claims or demands 
for or against it, and accordingly is made the principal 
petitioner herein. 

3. Sohio Petroleum Company joins in the within peti¬ 
tion for redetermination as successor to all of the proper¬ 
ties, assets, business and good will of said Sohio Corpora¬ 
tion, and because it is, or may be, liable as transferee for 
any deficiency in income and/or excess profits taxes which 
may be foimd by the Court to be due from Sohio Corpora¬ 
tion. The term ^^petitioner” herein used shall be deemed 
to refer not only to Sohio Corporation but to include its 
successor Sohio Petroleum Company if, and to the extent 
that, its participation in the within proceedings is necessary. 

4. The Notice of Deficiency, a copy of which, together 
with the appended statement and exhibits, is hereby at¬ 
tached, made a part hereof, and marked **Exhibit A,” was 
mailed to petitioner, Sohio Corporation, on behalf of the 
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respondent by office of the Internal Bevenne Agent in 
Charge, Cleveland, Ohio, nhder date of December 2nd, 1944. 

5. The taxes in controversy are income and excess 
profits taxes for the calendar years 1941 and 1942 in the 
following amounts: 

Deficiency Overassessment 

1941 Income Tax $ 919.69 

1942 Income Tax $8,385.51 

1941 Excess Profits Tax 2,348.90 

1942 Excess Profits Tax 23,954.40 

The amounts in dispute are the alleged deficiencies for 
each of the above mentioned calendar years, together with 
such amounts of refund of income and excess profits taxes 
for each of said calendar years as petitioner may be en¬ 
titled to receive upon a proper and correct computation of 
its income and excess profits tax liability for each of the 
several calendar years in question. 

6. The determination of the income and excess profits 
tax liability of the petitioner as made by the respondent for 
the several calendar years in question are based upon the 
following errors: 


CALENDAB YEAR 1941. 

(a) In 1941 petitioner scrapped eight engines 
which it had previously used in pumping crude oil 
through its pipe lines. One was rendered worthless in 
1941 by reason of an accident, and the other seven be¬ 
came worthless as a. result of excessive usage over a 
period of time. Petitioner claimed as a loss on its tax 
returns for 1941, the entire cost. Twenty-four Hundred 
Twenty-four Dollars and Fifty Cents ($2,424.50), less 
allowable deprecation accrued of Five Hxmdred 
Seventy-three Dollars and Seventeen Cents ($573.17), 
or a net loss of Eighteen Hxmdred Fifty-one Dollars 
and Thirty-three Cents ($1,851.33). Respondent al¬ 
lowed the net loss with respect to the engine damaged 
by the accident in the net amoxmt of Four Hxmdred 
Forty-nine Dollars and Seventy-four Cents ($449.74) 
but disallowed the claimed loss on the other seven 
engines in the net amoxmt of Fourteen Hxmdred One 


Dollars and Fifty-nine Cents ($1,401.59) on the er¬ 
roneous ground lliat petitioner had used a c(»nx)osite I 
depreciation rate which contemplated and included ' 
“retirement losses resulting from normal causes.’’ I 

(b) Petitioner erroneously reported in its tax re¬ 

turn for 1941, as a part of its taxable income, the sum 
of Fifteen Thousand Seven Hundred Cne Dollars and 
Ninety-five Cents ($15,701.95) representing an allow¬ 
ance under the Illinois Oil Production Tax Statute, j 

ejffective July 1st, 1941, (diap. 120, par. 416, etc., HL j 

Kev. Statute 1942) to purchasers of crude oil, such as j 
petitioner, who were charged with the duty of collect- | 
ing and remitting such production taxes to the Treas- | 
urer of the State of Illinois. The amoxmt above men- | 
tioned represented’ two percent (2%) of the production | 
taxes so collected and remitted by the petitioner in 
1941, and said amount was, under the Illinois Statute, 
intended to reimburse and compensate petitioner for its 
clerical and other expenses incurred in 1941 in the col¬ 
lecting and remitting of said taxes. Petitioner filed a j 
suit to contest the validity of such Illinois Statute and | 
on March 21st, 1944, by a final judgment of the Supreme 
Court of Illinois such tax statute was held unconsti- I 
tutionaL The Treasurer of the State of Illinois in | 
1944 refunded the entire production tax so collected | 
by petitioner in 1941 to petitioner on condition that the j 
entire amount so collected by petitioner be refunded 

to the persons, firms and corporations from whom col¬ 
lected. Petitioner made such refund in 1944 to such 
parties inclusive of the two percent (2%) retained by 
it out of the production taxes collected in 1941 as re- I 
imbursement for expenses and compensation. Be- i 
spondent erroneously refused to reduce petitioner’s | 
reported income for 1941 by the sum of Fifteen Thou- i 
sand Seven Hundred One Dollars and Ninety-five Cents i 
($15,701.95) so refunded by petitioner. ! 

(c) Petitioner is entitled to an additional deduc- | 
tion for the taxable year 1941 of Sixty-eight Hundred | 
Ten Dollars and Eighteen Cents ($6,810.18) represent- | 
ing additional Federal Elxcise Taxes for the year 1941 j 
assessed against petitioner under Internal Bevenue j 
Code Section 3460, and which were paid by petitioner | 
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on July 24tli, 1943. The amount of snch additional 
assessments was not reflected in the compntation of 
taxpayer’s net income as disclosed in its original re¬ 
turn nor in the schedules embracing the computation 
of such net income which were attached to the re¬ 
spondent’s deficiency letter dated December 2nd, 1944. 

(d) Petitioner is entitled to a further deduction 
in the computation of its net income for the calendar 
year 1941 in the amount of f^teen Thousand Seven 
Hundred Nine Dollars and Eighty-eight Cents ($15,- 

709.88) representing the aggregate of the salaries paid 
by petitioner’s parent corporation to officers of peti¬ 
tioner and which have been allocated as the reasonable 
and proper amount of the salaries of such officers to be 
borne by petitioner. Said amount of Fifteen Thousand 
Seven Hundred Nine Dollars and Eighty-eight Cents 
($15,709.88) was not deducted in the computation of 
tifie net income shown by petitioner’s income and excess 
profits tax returns for 1941, nor in the computation of 
such net income of petitioner as shown by the schedules 
attached to the respondent’s deficiency letter dated 
December 2nd, 1944. 

f 

CALBOTAR YEAR 1942. 

(e) In 1942 petitioner scrapped machinery and 
equipment having an original cost of Thirty-eight Hun¬ 
dred Nineteen Dollars and Seven Cents (^,819.07), on 
which accrued allowable depreciation totalled Nine 
Hundred Sixty-four Dollars and Nineteen Cents 
($964.19) and petitioner deducted as loss on its tax re¬ 
toms the difference amounting to Twenty-eight Hun¬ 
dred Fifty-four Dollars and Eighty-eight Cents ($2,- 

854.88) . Respondent allowed as loss the sum of Fifteen 
Hundred Seventy-seven Dollars and Sixty-five Cents 
($1,577.65) included therein, which represented the loss 
on the complete abandonment in 1942 of a pumping 
station at Chelsea, Mich., but erroneously disallowed 
the sum of Twelve Hundred Seventy-seven Dollars and 
Twenty-three Cents ($1,277.23) on the ground that 
petitioner had used a composite depreciation rate 
which contemplated and included retirement losses 
resulting from normal causes.” 


P i titi o n 

(f) Petitioner erroneonsly reported in its tax re¬ 

turn for 1942, as a part of its taxaUe income, the sum 
of Twenty-three Thousand One Hundred Fifty-one 
Dollars and Two Cents ($23451.02) representing the 
two percent (2%) allowance granted to it in 1942 under { 

the above mentioned Blinois Produc^on Tax Statute I 
on account of the production taxes collected and re¬ 
mitted by petitioner to the Treasurer of the State of 
Illinois in said year. Said amount was in 1944 refunded 

by petitioner to the x)ersons, firms and corporations ' 
from whom collected as a result of the decision of the j 
Supreme Court of Illinois holding said oil production 
tax statute unconstitutionaL Respondent has refused 
to reduce petitioner’s reported income for 1942 by the 
sum of Twenty-three Thousand One Hundred B’ifty-one ! 
Dollars and Two Cents ($23451.02) so refunded by | 
petitioner. | 

(g) Petitioner is entitled to a further deduction 

in the computation of its net income for the calendar 
year 1942 in the amount of Sixteen Thousand Three | 
Hundred Seventy Dollars ($16,370.00) representing tiie j 
aggr^ate of the salaries paid by petitioner’s parent | 
corporation to officers of petitioner and whidi have { 
been allocated as the reasonable and proper amount of | 
the salaries of such officers to be borne by petitioner. 
Said amount of Sixteen Thousand Three Hundred 
Seventy Dollars ($16,370.00) was not deducted in the 
computation of the net income shown by petitioner’s - | 
income and excess profits tax returns for 1941, nor in i 
the computation of such net income of petitioner as 
shown by the schedules attadied to the respondent’s I 
deficiency letter dated December 2nd, 1944. | 

I 

7. The facts upon which petitioner relies as a basis I 
for these proceedings are as follows: j 

(a) In 1941 the petitioner owned and used in the | 
distribution of crude oil through pipe lines numerous 
engines and pumps. One of said engines was rendered 
worthless in 1941 by reason of an accident or casualty | 
and seven other engines became worthless as a result | 
of excessive usage over a period of time and were i 
scrapped in 1941. The undepreciated cost of the seven ; 
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engines so scrapped, as the same appeared from peti¬ 
tioner’s books, was Fourteen Hundred One Dollars and 
Fifty-nine Cents ($1,401.59), which petitioner claimed 
as a deductible loss izi its income and excess profits tax 
return for 1941. Petitioner had accrued depreciation 
on said engines during the period from their acquisi¬ 
tion until the dates on which they were scrapped at 
reasonable rates based upon the estimated economic 
useful life thereof at the time of acquisition. Because 
of the enormous demand for crude oil transportation in 
1940 and 1941, such engines were used more extensively 
and were required to operate pumps so as to produce 
considerably higher pipe line pressures than was 
originally anticipated with the result that, because of 
the excessive wear and tear, they did not last through¬ 
out the originally estimated economic life. Said loss 
of value which occurred in 1941 resulted from abnor¬ 
mal obsolescence, and constituted a deductible business 
loss. Petitioner did not use a composite depreciation 
rate applicable to all of its equipment items of the same 
classes and its depreciation rates did not take into 
consideration early retirements of equipment, which, 
in actual use, did not last for the entire period origin¬ 
ally estimated to be the economic useful life thereof. 

(b) In 1942 petitioner scrapped machinery and 
equipment having a depreciated book value at the time 
of abandonment of Twenty-eight Hundred Fifty-four 
Dollars and Eighty-eight Cents ($2,854.88), of said 
amount Fifteen Hundred Seventy-seven Dollars and 
Sixty-five Cents ($1,577.65) represented the depreciated 
book value of a pumping station at CJhelsea, Michigan, 
which was abandoned in said year 1942. The respond¬ 
ent allowed said Fifteen Hundred Seventy-seven Dol¬ 
lars and Sixty-five Cents ($1,577.65) as an “abandon¬ 
ment loss” in such year but erroneously disallowed 
the sum of Twelve Hundred Seventy-seven Dollars and 
Twenty-three Cents ($1,277.23) representing the de¬ 
preciated book value of .certain equipment abandoned 
and scrapped in such year. The aforesaid equipment 
was depreciated by petitioner, during the period from 
its acquisition until the date on which the several items 
were scrapped, at reasonable rates based upon the 
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estimated nseftil economic life thereof. Dne to exces¬ 
sive usage in the years 1940, 1941 and 1942, and for 
the same reasons as are referred to in the preceding 
subparagraph (a) hereof, such equipment did not last 
for the entire originally estimated economic useful 
life. Said loss of value which occurred in 1942 resulted 
from abnormal obsolescence, and constituted a deduct¬ 
ible business loss. The depreciation rates used by 
petitioner were not composite rates applied to all 
similar items of equipment owned and used by it and, 
consequently, did not take into account early retire¬ 
ments of such items which might be occasion^ by ex¬ 
cessive usage. Petitioner is entitled to an additional 
deduction of Twelve Hundred Seventy-seven Dollars 
and Twenty-three Cents ($1,277.23) as an abandon¬ 
ment loss for the year 1942 arising out of the scrapping 
of the aforesaid machinery and equipment. 

(c) Petitioner was during the years 1941 and 1942 
engaged in the business, among others, of purchasing 
at the wells crude oil produced on various oil and gas 
leasehold properties located in the State of Illinois, 
which properties were not owned by petitioner. The 
General Assembly, shortly prior to’ July 1st, 1941, 
enacted a revenue measure which became effective on 
July 1st, 1941, entitled “An Act in Belation to a Tax 
upon Persons engaged in the Business of Producing 
Oil in this State and providing for the Collection and 
Payment of the Tax by Persons handling or receiving 
the Oil so Produced.’’ (Chapter 120, par. 415, et seq .— 
Illinois Revised Statutes 1943.) Said Act required 
handlers of oil, identified thereby as “receivers’’ and 
“managers,” to collect the amount of tax from the 
“producers” under certain circumstances and pay the 
tax to the State of Illinois less a certain statutorily 
fixed sum which the “receiver” or “manager” was 
allowed to retain as a compensation for expenses in¬ 
cident to the collection and payment of the tax to the 
State of Illinois. It was further provided that said 
sum allowed as compensation should not exceed two 
percent (2%) of the total tax so collected and remitted 
to the State. 
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(d) In 1941 petitioner collected and remitted to 
the Treasnrer of the State of Illinois snbstantial 
amounts of taxes pursuant to the provisions of the 
aforesaid Act. Petitioner, from the amount so col¬ 
lected, retained the sum of Poteen Thousand Seven 
Hundred One Dollars and Ninety-five Cents ($15,- 
701.95) in the year 1941, which said sum represented 
two percent (2%) of the total amount of Illinois pro¬ 
duction taxes so collected and remitted by it. 

(e) In 1942 petitioner collected and remitted to' 
the Treasurer of the State of Illinois substantial 
amounts of taxes pursuant to the provisions of the 
aforesaid Act. Petitioner, from the amount so col¬ 
lected, retained the sum of Twenty-three Thousand 
Cne Hundred Fifty-one Dollars and Two Cents 
($23451.02) in the year 1942, which said sum repre¬ 
sent^ two percent (2%) of the total amount of Illinois 
production taxes so collected and remitted by it. 

(f) On September 17th, 1941, petitioner instituted . 
a suit in the Circuit Court of Sangamon County, 
Illinois, seeking to have said Illinois Production Tax 
Law declared invalid and seeking an injunction to re¬ 
strain the Treasurer of the State of Illinois from 
transferring the sums theretofore and thereafter col¬ 
lected by the petitioner from producers and paid over 
to said State Treasurer into the General Revenue 
Funds of said State. From time to time during the 
years 1941 and 1942 the Illinois production taxes so 
collected by petitioner from producers (except for the 
two percent (2%) thereof retained by petitioner as 
partial reimbursement as its expenses for collecting 
and remitting the same) were paid by the petitioner 
under protest to the Treasurer of the State of Illinois. 

(g) On March 21st, 1944, by final judgment of the 
Supreme Court of the State of Illinois, in the case of 
Ohio Oil Co. V. Wright, et al., 386 HI. 206, the.said 
Illinois Production Tax Act was held unconstitutionaL 
By subsequent order of the Circuit Court of Sangamon 
County, Illinois, entered on December 20th, 1944, the 
Treasnrer of the State of Illinois was directed to re¬ 
fund to Sohio Petroleum Company, as successor to 
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Sohio Corporatioiiy the entiire amount of the produc¬ 
tion taxes theretofore collected by said Sohio Corpora¬ 
tion and remitted to the State Treasnrer of Illinois 
upon condition that the full amount thereof should be 
distributed by Sohio Petroleum Company to and 
among the parties from whom it was coUected. 

(h) Thereafter, the entire amount of the produc¬ 
tion taxes so collect^ and remitted Sohio Corpora¬ 
tion to the Treasnrer of the State of Illinois in 1941 
and 1942 were refunded to Sohio Petroleum Company 
and said sums, together with the above mentioned 
amounts of Fifteen Thousand Seven Hundred One 
Dollars and Ninety-five Cents ($15,70L95) and Twenty- 
three Thousand One Hundred Fifty-one Dollars a^ 
Two Cents ($23451.02), representing the full amount 
of the Illinois production taxes so collected by Sohio 
Corporation in 1941 and 1942, were refunded to the 
various persons, firms and corporations from whom 
said taxes were collected. 

(i) By reason of the foregoing and by reason of 
the fa^ that the said sum of f^teen Thousand Seven 
Hundred One Dollars and Ninety-five Cents ($15,- 
701.95) was included in the gross income of the peti¬ 
tioner for the year 1941 in its income and excess'profits 
tax returns filed for said year, and the sum of Twenty- 
three Thousand One Hundred Fifty-one Dollars and 
Two Cents ($23,151.02) was included in the gross in¬ 
come of petitioner for the year 1942 in the income and 
excess profits tax returns filed by it for said year, the 
income of petitioner for each of said years has been 
erroneously overstated by the aforesaid amounts. 
Despondent wrongfully refused to reduce petitioner’s 
taxable income for each of said years in the amounts 
above mentioned. 

(j) Because of the unconstitutionality of the 
Illinois Production Tax Law, the aforesaid amounts 
received by petitioner in the years 1941 and 1942, as 
partial reimbursement of its expenses of collecting 
and remitting the said Illinois production tax, were 
received by petitioner without any right or au^ority 
in law and did not constitute income to it. Said 
monies constituted at all times the funds of operators 
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and others, from whom they were collected and to 
whom they were later repaid. 

(k) In connection with petitioner’s operation of 
pipe lines for the transportation of crude oil during 
the years 1941 and 1942, it was required to make pay¬ 
ment of the Federal Excise Taxes imposed by Section 
3460 of the Internal Revenue Code upon receipts 
derived from such operations. Upon audit by the 
agents for the respondent of the petitioner’s books 
and records pertaining to such operations, the re¬ 
spondent made an additional assessment of such ex¬ 
cise taxes on the transportation by the petitioner of 
crude oil by pipe line during the year 1941 in the 
amount of Sixty-eight Hundred Ten Dollars and 
Eighteen Cents ($6,810.18), which said assessment 
was duly paid on July 24th, 1943. Said amount con¬ 
stitutes a properly allowable deduction in the current 
determination of petitioner’s net taxable income for 
the calendar year 1941, but such deduction has not 
been allowed in the computation of petitioner’s net 
taxable income for said year or in the computation of 
its income and excess profits tax liability for said year 
as set forth in the respondent’s deficiency letter dated 
December 2nd, 1944. 

(l) Petitioner was during the calendar years 1941 
and 1942 a wholly owned subsidiary of The Standard 
Oil Company, an Ohio corporation, with principal 
ofiBces in the Midland Building, CJleveland, OHo. Cer¬ 
tain of the oflScers of said The Standard Oil Company 
were also officers of petitioner during said calendar 
years and occupied identical positions with and per¬ 
formed similar services for The Standard Oil Com¬ 
pany and the petitioner. The examining officers of 
the respondent in the examination and audit of the 
income tax liability of The Standard Oil Company for 
the years 1941 and 1942 determined that, in the exer¬ 
cise of authority granted by Section 45 of the Internal 
Revenue Code, certain portions of the salaries of cer¬ 
tain officers of The Standard Oil Company (who were 
also officers of petitioner) should be ^located the 
petitioner and the deduction of such amount be dis¬ 
allowed to The Standard Oil Company for said years. 
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In pursuance of said determination The Standard Oil 
Company charged petitioner the. amounts of Fifteen 
Thousand Seven Hundred Nine Dollars and Eighty- 
eight Cents ($15,709.88) and Sixteen Thousand Three 
Hundred Seventy Dollars ($16,370.00) for the years 
1941 and 1942, respectively, as the proper proportion 
of the officers’ salaries which should have been home 
by petitioner in each of said years, based upon the 
extent and nature of the services rendered by such 
officers for the benefit of petitioner in such years. 
Petitioner has acquiesced in such charges and has 
paid the same by crediting the indebtedness owing by 
The Standard Oil Company to it by said amounts. 

(m) By reason of the foregoing, including the 
disallowance by the respondent of deductions in the 
amounts stated in the preceding subparagraph (1) 
hereof to The Standard Oil Company for the years 

1941 and 1942, said amounts constituted properly ac- 
cruable deductions of the petitioner for each of said 
years, respectively, and should be allowed in the 
correct computation of its net taxable income for each 
of such years. Petitioner did not reflect such deduc¬ 
tions in the income and excess profits tax returns orig¬ 
inally filed by it nor has the respondent given the 
benefit of such deductions to the petitioner in his com¬ 
putation of petitioner’s income and excess profits tax 
liability for each of said years as shown by the sched¬ 
ules attached to respondent’s deficiency letter dated 
December 2nd, 1944. 

(n) Petitioner asserts that its net taxable income 
for the calendar year 1941 did not exceed the sum of 
Four Hundred Thirty-four Thousand Six Hundred 
Twenty-six Dollars and Eighty-five Cents ($434,- 
626.85), whereas the respondent has erroneously deter¬ 
mined said net taxable income to be Four Hundred 
Seventy-four Thousand Two Hundred Fifty Dollars 
and Forty-five Cents ($474,250.45). Petitioner further 
asserts that its net taxable income for the calendar year 

1942 did not exceed the Sum of Six Hundred Five 
Thousand Three Hundred Fifteen Dollars and Sixty- 
three Cents ($605,315.63), whereas the respondent has 
erroneously determined said net taxable income for the 


W Pethkm 

year to be Six Hundred Forty-six Thousand One 
Hundred Thirteen Dollars and Eighty-eight Cents 
($646,113.88). Petitioner further states that the sched- 
^e appended hereto, made a part hereof and marked 
“Exhibit B’’ shows in all respects the proper adjust¬ 
ments, deductions and additions required to be made 
to its excess profits net income and its normal tax 
net income for each of the years 1941 and 1942 in order 
to correct the income and excess profits tax returns 
originally filed by it for said years, and also shows the 
correct amounts of income and excess profits tax 
deficiencies and/or refunds to which petitioner is and 
will be entitled upon a proper and correct computation 
of its liability for the aforesaid calendar years. 

(o) Petitioner acquiesces in all adjustments, in- 
duding those made by the resx>ondent, to its net tax¬ 
able incmne for 1941 and 1942, as shown by the defi¬ 
ciency letter of December 2nd, 1944^ except as other¬ 
wise set forth herein. Petitioner claims the benefits 
of all additional allowances and deductions and/or 
increases in allowances and deductions shown to have 
been made by said deficiency letter of December 2nd, 
1944; and asserts that with ^e additional adjustments 
hereinbefore requested to be made petitioner will be 
entitled to a substantial refund of income and excess 
profits tax for each of the calendar years in question. 

Whebbfokb, petitioner prays that this Court may 
herein determine the proceedings and set aside the defi¬ 
ciency found by the respondent for each of the calendar 
years 194i and 1942, and that this Court order a refund 
to be made to the petitioner of such amount of income and 
excess profits tax, together with interest thereon, for each 
of said calendar years as the petitioner may be entitled 
to receive upon a proper and correct computation of its 
income and excess profits tax liability for each of said 
years. 

' (Signatures, verifications and Certified'Besolution of 
Board of Directors of Sohio Corporation authorizing 
execution of Petition are omitted in printing.) 
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“EXHIBIT 
Form 1279 ^ 

TBBASUEY DEPARTMENT 

Internal Bevenne Service 
415 Hanna Bnilding 
Cleveland 15, Ohio 

Office of 

Internal Bevenne Agent in Charge 
Cleveland Division 

Clevelaud December 2, 1944 

IBA;90D. 

Sohio Corporation 
Midland Bnilding 
Cleveland, Ohio 

Gentlemen: 

Yon are advised that the determination of yonr in¬ 
come tax liability for the taxable year ended December 31, 
1941 discloses a deficiency of $919.69, and that the deter-' 
mination of yonr excess profits tax lial^ty for the taxable 
year ended December 31, 1942 discloses a deficiency of 
$23,954.40, and that the determination of yonr excess profits 
tax liability for the taxable year ended December 31, 1941 
discloses an overassessment of $2,348.90, and that the 
determination of yonr income liability for the taxable year 
ended December 31, 1942 discloses an overassessment of 
$8,385.51, as shown in the statement attached. 

In accordance with &e provisions of existing internal 
revenne laws, notice is hereby given of the deficiency or 
deficiencies mentioned. 

. 'Within 90 days (not connting Snnday or a legal holiday 
in the District of Colnmbia as the 90th ^y) from the date 
of the mailing of this letter, yon may file a petition with 
The Tax Conrt of the United States, at its principal ad¬ 
dress, "Washington, D. C., for a redetermination of the 
deficiency or deficiencies. 

Sho^d yon not desire to file a petition, yon are re- 
qnested to execnte the enclosed form and forward it to the 
Litemal Bevenne Agent in Charge, Cleveland 15, Ohio 
for the attention of IBA:90D. The signing and filing of 
this form will expedite the closing of yonr retnm(s) by 
jiermitting an early assessment of the deficiency or defi- 
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ciencies, and will prevent the accmnnlation of interest, since 
the interest period terminates 30 days after filing the form, 
or on the date assessment is made, whichever is earlier. 

Very truly yours, 

Joseph D. Nunan, Jr. 

Commissioner, 

By /s/ E. C. Cake 
Internal Eevenue Agent in Charge. 

Enclosures: 

Statement 
Form of Waiver 
Form 843 (2). 

NHArKEK 

STATEMENT 

CleVBLAND 

IEA:90D 

In re: Sohio Corporation 
Midland Building 
Cleveland, Ohio 

Tax Liability for the Taxable Year Ended December 
31,1941 and Taxable Year Ended December 31,1942. 


Year 

Liability 

Assessed 

Income 

Overassessment 

Tax 

Deficiency 

1941 

1942 

$146,767.64 

223,718.61 

$145,847.95 

232,104.12 

$ 

8,385.51 

$ 919.69 

Total $370,486.25 

$377,952.07 

$8,385.51 

$ 919.69 



Excess Profits Tax 


1941 

1942 

^ 7^m62 

$ 2,348.90 
54,181.22 

$2,348.90 

$23,954.40 

Total $ 78,135.62 

$ 56,530.12 

$2,348.90 

$23,954.40 


In making this determination of your income and excess 
profits tax liability, careful consideration has been given 
to the report of examination dated September 9, 1944. 

In a letter dated October 3, 1944, you were advised of 
the necessity for issuing a statutory notice of the deficiency. 
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Since no action was taken by yon, the statutory notice is 
being issued at this time. 

The overassessments shown herein will be made the 
subject of certificates of overassessment which will reach 
you in due course through the office of the Collector of 
Ihtemal Revenue for your district and will be applied by 
that official in accordance with Section 322(a) of the Inter¬ 
nal Revenue Code, provided that you fully protect yourself 
against the running of the statute of limitations with re¬ 
spect to the apparent overassessments referred to in this 
letter, by filing with the Collector of Internal Revenue for 
your district, claims for refimd on Forms 843, copies of 
which are enclosed, the basis of which may be as herein 
set forth. 

ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31, 1941. 


Net income as disclosed by return $473,632.61 

Unallowable deductions and additional income: 

(a) Abandonment loss 1,401.59 

Total (Carried Porw’d.) $475,034.20 

Total (Brought Porw’d.) ^75,034.20 

Nontaxable income and additional deductions: 

(b) Capital stock tax 783.75 

Net income adjusted $474,250.45 


EXPLANATION OP ADJUSTMENTS 

(a) It is held that the abandonment loss of $1,851.33 
claimed as a deduction in Schedule K and reflected in item 
28 of your return should be reduced by $1,401.59 to $449.74 
under the provisions of Section 23 of the Internal Revenue 
Code. 

(b) Federal capital stock tax claimed in the amount of 
$11,091.25 has been increased to $11,875.00, resulting in a 
further deduction of $783.75. 
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COMPUTATION OP TAX 
Taxable Year Ended December 31, 1941. 

Declared Value Excess Profits Tciicz 

Taxable net income $474,250.45 

Less: 10% of $7,500,000.00 value of capital 
stock as declared in yonr capital stock 
tax return for year ended June 30,1941 750,000.00 


Net income subject to declared value excess 
profits tax 

Income taxi 

Net income for declared value excess profits 
tax computation 

Less: Declared value excess profits tax 

Net income for capital stock tax purposes 
Less: Excess profits tax 

Net income (Carried forw’d.) 

Net income (Brought forw’d.) 

Less: Dividends received credit 

Normal fax net income 
Surtax net income 
Normal Tax: 

24% of $474,250.45* 

Surtax: • 

' 6% of $ 25,000.00 

7% of 449,250.45 

Total surtax 
Total normal tax 

Total income tax 
Income tax assessed: 

Original, account No. 413641 

Deficiency of income tax 


None 


$474,250.45 


$474^250.45 


$474;,250.45 

$474,250.45 


$474,250.45 

$474,250.45 

$113,820.11 

$ 1,500.00 
31,447.53 

$ 32,947.53 
113,820.11 

$146,767.64 

145,847.95 

$ 919.69 
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EXCESS PROFITS NET INCOME 
Taxable Year Ended December 31, 1941 

Excess profits net income nnder income 

credit method as disclosed by retnm $473,632.61 

Additions: 

(a) Abandonment loss 1,401.59 


Total $475,034.20 

Dednctions: 

(b) Capital stock tax 783.75 

Excess profits net income as adjnsted $474,250.45 

EXPLANATION OP ADJUSTMENTS 

(a) and (b). These adjustments were previously ex¬ 
plained in the computation of net income. 

/ 

EXCESS PROFITS TAX COMPUTATION 

Taxable Year Ended December 31,1941 

Excess profits net income (income credit 
method) 

Less: Specific exemption $ 5,000.00 

Excess profits credit (Ex¬ 
hibit A) 514,273.49 

Adjusted excess profits net income 
Excess profits tax: 

Excess profits tax assessed: 

Original, Account No. 401238 

Overassessment of excess profits tax 


ADJUSTMENTS TO NET INCOME 
Taxable Year Ended December 31,1942 


Net income as disclosed by retnm 
Unallowable deductions and addi¬ 


$640,461.65 

tional income: 



(a) Abandonment loss 

$ 1,277.23 


(b) Capital stock tax 

4,375.00 

5,652.23 


$474,250.45 

519,273.49 



$ 2,348.90 
$ 2,348.90 


Net income adjusted 


$646Aia.88 
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EXPLANATION OP ADJUSTMENTS 

/ 

(a) It is held that the abandonmeiit loss of $2,854^ 
claimed as a deduction in Schedule K and reflected in item 
29 of your return should be decreased by $1^7.23 to 
$1,577.^ under the provisions of Section 23 of the Intenial 
Bevenue Code. 

(b) Federal capital stock tax claimed in the amount 
of $11,875.00 has been decreased to $7,500.00 resulting in 
the disallowance of $4375.00 of the amount claimed. 

COMPUTATION OF TAX 


Taxable Year Ended December 31,1942 


Declared Value Excess Profits Taa>: 

Taxable net income 

$646,113.88 

Less: 10% of $9,500,000.00 value of capital 
stock as declared in your capital stock 
tax return for the year ended June 30, 
1942 

950,000.00 

Net income subject to declared value excess 

- 

profits tax 

None 

Income Tax: 

Net income for declare value excess profits 


tax computation 

$646,113.88 

Le^: Declared value excess profits tax 


Net income 

$646,113.88 

Less: Income subject to excess profits tax 

86,817.35 

Normal tax net income 

$559^.53 

Surtax net income 

$559^^ 

Normal tax: 

24% of $559,296.53 

$134*231.17 

Surtax: 

16% of $559,296.53 

$ 89,487.44 

Total Surtax 

$ 89,487.44 

Total normal tax 

134,231.17 

Total income tax (Carried forw’d.) 

$223,718.61 
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Total income tax (Bron^t forw’d.) $223,718.61 
Income tax assessed: 

Original, Anconnt No. 1065461 232404.12 

Overassessment of income tax $ 8,385.51 

I 

EXCESS PROFITS NET mCOME 

Taxable Year Ended December 31,1942 

Excess profits net income under income credit 

me&od as disclosed by return $640,461.65 

Additions: 

(a) Abandonment loss $1,277.23 

(b) Capital stock tax 4,375.00 5,652.23 

Excess profits net income as adjusted $646413.88 

EXPLANATION OP ADJUSTMENTS 

(a) and (b). These adjustments were previously ex> 
plained in the computation of net income. 
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EXCESS PROFITS TAX COMPUTATION 
Taxable Year Ended December 31,1942 

Excess profits net income (income credit 

method) $646,113.88 


Less: Specific ^emption $ 

Excess profits credit 
(Exhibit A) 

Excess profits credit carry¬ 
over (Exhibit B) 

; 5,000.00 

51^273.49 

40,023.04 

559,296.53 

Adjnsted excess profits net income 

Excess profits tax: 

Adjusted excess profits net income 
90% thereof 

Net income 

80% thereof 

Income tax 

• 

$ 86,817.35 

$ 86,817.35 
$ 78,135.62 
$646,113.88 
$516,891.10 
$223,718.61 

Balance 

Excess profits tax 

Excess profits tax assessed; 

Original, Account No. 1065849 

. 

$293,172.49 
$ 78435.62 

$ 54,181.22 

Deficiency of excess profits tax 


$ 23,954.40 
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EXHIBIT A 

Excess Pboftts Cbedit Based on Income 

Taxable Year Ended December 31,1941 and 
Taxable Year Ended December 31,1942 





1936 

1937 

1938 

1939 

Net 

Aggregate 

Excess profits net inemne 
as disclosed by return 

$63,734A1 

$61,508.99 

$254,992A6 

$486,233J14 

I 

$8^,469A0 

Additions: 

■t 



55407.38 

^407A8 

Total 

$63,7^1 

$61,50&99 

$254,992A6 

$541440A2 

$^21477JL8 

Deductions: 

747.74 

454.79 

11,727.13 


12429.66 

Excess j^rofits net income 
as adjusted 

$62,987.07 

$61,054.20 

$243,265.73 

$541440 A2 

! 

$1^647.52 


Net aggT^;ate 

General aTerage base period net income 

Last half base period net income 
First half base period net income 

Excess of last half net income over fbrst half net income 

V 

One half of above excess 
Ismt half net inet^ 

Total 

Above total divided number of months in second half of base poriod, 
multiplied 1^ 12 

Avera^ base period net incmne—increased earnings basis limited to highest 
net mcome for any base period year 


$ 908 ^ 7 ^ 


$t84,i 


84 , 60 «^ 
,04L27 


95% of avoage base poiod net income 
Net capital additions 
Net capital reductions 

Excess profits credit based on income 


None 

None 


$^, 282.49 

784,60&25 

..f 

$1^4,888.74 

$^, 444.37 

I 

I 

^541,340.52 
<1514,273.49 
None 
4,273.49 




EXHIBIT B 

Computation op Excess Peofets Credit Carry-Over j 

Taxable Year Ended December 31, 1942 ! 

I 

Excess profits credit for year 1941 (Exhibit A) $514,273.|49 
Excess profits net income for 1941 474,250^45 


Excess profits credit carry-over 


$ 40,023j04 
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SoHIO CoBPOBATIOK 

Adjustments of Taxable Net Income for Years 1941-1942 



I 


I. 


Excess Profits Net Income Per Betnm Filed. 

Add—(Deduct) . 

Federal Capital Stock Tax Adjustment.... 

Loss on Abandonments. 

Excise Tax on Transportation of Crude Oil 

Illinois Oil Production Tax Income. 

Salaries Paid bj Pu%nt Company.. 

Corrected Excess Profits Net Income. 


Excess Profits Credit—(Supplement A).... 
Unused Excess Profits Credit Carry-over(*) 
Spedfic Exemption. 

Total Excess Profits Credit. 


Net Income Subject to Excess Profits Tax 


Excess Profits Tax... 
Post War Oedit 10% 


Normal Tax Net Income Per Betum Filed. 

Add—(Deduct) . 

Federal (Capital Stock Tax Adjustment. 

Loss on Abandonments...... 

Excise Tax on Transportation of C^de Oil.. 

Illinois Oil Production Tax Income. 

Salaries Paid by Parent Company. 

Corrected Adjusted Net Income. 

Less: Excess Profits Tax. 

Less: Net Income Subject to Excess I^ofits Tax 

Corrected Net Income Subject to Normal Tax.. 


Normal and Surtax. 

Combined Total Tax Liability. 

Less: Taxes Paid in Betums FU^. 

Additional Assessment—(Orerassessment) 

'Excess Profits Credit. 

Less: Taxable Dicome for 1941. 

Unused Excess Profits Credit Carryover(*) 


1941 


1942 


Per Betum 
Files 

473,632.61 


As Corrected 
ByI.B.A. 
Fxaminer 

473,632.61 

(783.75) 

1,401.59 


Corrections 

Per 

Petition 


473,632.61 


(783.75) 

(6,810.18) 

(15,701.95) 

(15,709.88) 


Per Betum 
FUes 

640,461.65 


(6,810.18) 

(15,701.95) 

(15,709.88) 


As Corrected 
ByUELA. 
Examiner 

640,461.65 

4,375.00 

1,277.23 


473,632.61 

474450.45 

434,626.85 

640,461.65 

646413.88 

461421.48 

5,000.00 

514473.49 

5,000.00 ' 

514473.49 

5,000.00 

•■524,446.45 

050,813.84 

5,000.00 

514473.49 

040,023.04 

5,000.00 

466421.48 

519473.49 

1 

519473.49 

580460.29 

559496.53 

6,711.13 

-0- 1 

-0- 

60401.36 

86,817.35 


2,348.90 

-0- 1 

-0- 

54,181.22 

78435.62 


i 

1 

1 

1 


5,418.12 

7413.56 

473,632.61 

473,632.61 ' 

473,632.61 

640,461.65 

640,461.65 


(783.75) : 

1,401.59 

(783.75) 


4,375.00 

1477.23 


473,632.61 

2,348.90 

474450.45 ' 

__ 1 

434,626.85 

640,461.65 

60401.36 

646413.88 

86,817.35 

471483.71 

474450.45 

434,626.85 

580460.29 

559496.53 

1 

145,847.95 

146,767.64 

134,484.32 

232,104.12 

223,718.61 

148.196.85 

146,767.64 ' 

148,196.85 

134,484.32 

148496.85 

286485.34 

301,854.23 

286485.34 


(1,429.21) 

(13,712.53) 


15468.89 


1 

1 


524,446.45 

473,632.61 

514473.49 

474450.45 


1 


(*) 50,813.84 

(*)40,023.04 



Corrections 

Per 

Petition 


640,461.65 

4,375.00 


(2345L02) 

(16,370.00) 


605,315.63 


514,273.49 
(*) 79,646.64 
5,000.00 


598,920J3 


6,395.50 


5,755.95 


575.60 


640,461.65 

4,375.00 

(23451.02) 

(16470.00) 


605,315.63 

6495.50 


598420.13 


239,568.05 


245,324.00 

286485.34 


(40461.34) 


514473.49 

434,626.85 


(9)79,646.64 
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( ) Parentheses indicate red figures. 
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ANSWER. 

(FUed May 11,1945.) 

Comes now the Commissioner of Internal Revenue, by 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of In- 
temal Revenue, and in answer to the petition filed in the 
above-entitled proceeding, admits and denies, as follows: 

1, 2,3 and 4. Admits the allegations contained in para¬ 
graphs 1, 2, 3 and 4 of the petition. 

5. Admits that the taxes in controversy are income 
and excess profits taxes for the calendar years 1941 and 
1942 in the amounts of $919.69 income tax for 1941 and 
$23,954.40 excess profits tax for 1942, and that the amounts 
in dispute are the alleged deficiencies for each of the above- 
mentioned calendar years; denies the remaining allegations 
contained in paragraph 5 of the petition. 

6. (a) to (g), inclusive. Denies that in the determina¬ 
tion of the deficiency herein the respondent erred in the 
manner and form as alleged in subparagraphs (a) to (g), 
inclusive, of paragraph 6 of the petition. 

7. (a) to (n), inclusive. For lack of sufficient informa¬ 
tion upon which to base a belief as to the truth or falsity of 
the allegations of fact contained in subparagraphs (a) to 
(n), inclusive, of paragraph 7 of the petition, respondent 
hereby denies the same and demands strict proof thereof. 

7 (o). Denies the allegations of fact contained in sub- 
paragraph (o) of paragraph 7 of the petition, except it is 
admitted that petitioner acquiesces in all adjustments, in¬ 
cluding those made by the respondent, to its net taxable 
income for 1941 and 1942, as shown by the deficiency letter 
of December 2nd, 1944, except as otherwise set forth in the 
petition. 

Denies generally each and every allegation contained in 
the petition not hereinbefore specifically admitted, qualified 
or denied. 

Wheketoee, it is prayed that the petition be denied and 
that the respondent’s determination be in all respects ap¬ 
proved. 

(Signatures omitted in printing.) 

* 
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STIPULATION OF FACTS. 

(Piled November 15, 1945.) 

' It Is Hereby Stipuiated and Agreed by and between 
I the parties hereto, through their respective attorneys, that 
the following recited facts shall be taken as true and that all 
the exhibits referred to herein, which exhibits are indi¬ 
vidually marked for identification serially as Stipulation 
Exhibits “1” to “4,’^ inclusive, are attadied hereto and 
filed herewith as a part hereof, are true and correct copies 
of the originals. It is furtlier stipulated and agreed that 
in so far as they are material and relevant, said facts and 
' exhibits may-be considered as evidence in this cause, each 
' party hereto specifically reserving the right to object to the 
admission of any of said facts or exhibits or parts thereof 
in evidence on grounds of inunateriality or irrelevancy. 
Each of the parties hereto expressly reserves the right to 
introduce additional and further evidence, including testi- 
' mony of witnesses and documentary evidence, pertinent to 
' the issues herein and not inconsistent with the facts herein 
stipulated: 

1. The petitioner Sohio Corporation during the cal¬ 
endar years 1941 and 1942 was a corporation duly organized 
and existing under the laws of the State of Delaware with 
its principal place of business at Cleveland, Cuyahoga 
County, Ohio. During said years it was engaged in the 
business of buying, selling, and dealing in crude petroleum 
and in tran8i)orting crude petroleum through pipe lines and 
otherwise as a private carrier. Its income and excess 
profits tax returns for the calendar years 1941 and 1942' 
were filed with the Collector of Internal Revenue for the 
18th District of Ohio at Cleveland, Ohio. 

2. On December 31, 1943, petitioner Sohio Corpora¬ 
tion entered into an Agreement of Merger with the peti¬ 
tioner Sohio Producing Company, an Ohio corporation 
(now known as Sohio Petroleum Company), and Latonia 
l^fining Corporation, an Ohio corporation. Said Agree¬ 
ment of Merger was duly filled on January 3,1944, with the 
Secretary of State of Delaware and the Secretary of State 
of Ohio as provided by law; and under said Agreement 
petitioner Sohio Corporation was merged into Sohio Pro¬ 
ducing Company as of January 1, 1944: On January 4, 
1944, Sohio Producing Company changed its corporate 
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name to Sohio Petroleum Company by duly filing in the 
Office of the Secretary of State of Ohio an Amendment to 
said Agreement of Merger. A copy of said Agreement of 
Merger and a copy of said Certificate of Amendment, both 
certified by the S^retary of State of Ohio, are filed here¬ 
with as Stipulation Exhibit “1.’^ Under the laws of the 
State of Delaware, the corporate existence of Sohio Corpo¬ 
ration is continued for a period of three years from and 
after the effective date of said Merger for the purpose of 
prosecuting and defending any suits or proceedings arising 
out of any claims or demands for or against it. 

3. The Notice of Deficiency, a true copy of which to¬ 
gether with appended statements and exhibits is attached 
to the Petition herein as Exhibit “Ai,” was mailed to peti¬ 
tioner Sohio Corporation on behalf of respondent by the 
office of the Internal Bevenue Agent in Charge, Cleveland, 
Ohio, under date of Dec^ber 2, 1944. Said copy of the 
Notice of Deficiency, attached to the Petition, shall be ad¬ 
mitted in this cause as evidence of the adjustments made 
by the respondent in the normal and surtax net income and 
the excess profits tax net income of Sohio Corporation, as 
reported in its original returns filed for the years 1941 and 
1942, respectively, and of the respondent’s computation of 
the income and excess profits tax liability of Sohio Corpora¬ 
tion for each of said years. 

4. The taxes in controversy are income and excess 
profits taxes for the calendar years 1941 and 1942. The 
deficiencies asserted in said Notice of Deficiency dated De¬ 
cember 2,1944, are as follows: 

For the year 1941 deficiency in income tax $ 919.69 

For the year 1942 deficiency in excess 

profits tax 23,954.40 

Facts with Respect to Request for Elimination 
from Reported Gross Income for Tears 1941 and 
1942 , respectively, of Amounts Representing 2 % 
of Unconstitutional lUinois Production Tax Col¬ 
lected by Petitioner in Such Tears. 

5. Sohio Corporation was, during the years 1941 and 
1942, engaged in the business, among others, of purchasing 
at the wells crude oil produced on various oil and gas 
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leasehold properties located in the State of Illinois, which 
. properties were not owned by Sohio Corporation. Such 
oil was for the most part received by Sohio Corporation 
at the well or from “lease tanks’’ near the well into pipe 
lines (gathering lines) owned and operated by Sohio CJor- 
poration. 

6. The General Assembly of the State of Illinois 
shortly prior to July 1, 1941, enacted a revenue measure 
which became effective on July 1, 1941, entitled An Act in 
Relation to a Tax upon Persons Engaged m the Business of 
ProducMig Oil in This State and Providing for the Collec¬ 
tion and Payment of the Tax hy Persons Handling or Re¬ 
ceiving the OH so Produced. (Chapter 120, paragraph 415, 
et seg. —^Illinois Revised Statutes 1943.) Official Regula¬ 
tions were promptly promulgated thereunder by the De¬ 
partment of Finance of the State of Illinois. Said Act and 
Regulations (true and correct copies of both of which are 
filed herewith as a part of Stipulation Exhibit “2”) re¬ 
quired the handlers of oil (identified thereby as “receivers” 
and “managers”), to collect the amount of the tax from the 
“producers” under certain circumstances and to pay the 
'tax to the State of Illinois, less reasonable compensation 
to the “receiver” or “manager” for expenses incident to 
the collection and payment of the tax to the State of Illinois. 
The Act further provided that such sum allowed as com¬ 
pensation to the “receiver” or “manager” should not ex¬ 
ceed 2% of the total tax so collected and remitted to the 
State. 

' 7. In 1941 Sohio Corporation as a “receiver” or 

“manager” under said Illinois Production Tax Act col¬ 
lected from “producers” on oil produced in the State of 
' Illinois and remitted to the Treasurer of the State of Illinois 
substantial amounts of taxes pursuant to the provisions of 
' the aforesaid Act, all of which taxes were paid by Sohio 
' Corporation to the Treasurer of the State of Dlinois under 
' protest. From the amoxmt so collected Petitioner retained 
' the sum of $15,701.95 in the year 1941, which sum repre- 
I sented 2% of the total amount of Illinois production taxes 
so collected by it and paid to the Treasurer of the State of 
; Dlinois under protest. The said sum of $15,701.95 was re- 
' ported as income in the original income and excess profits 
' tax returns filed by Sohio Corporation for the year 1941. 
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8. In 1942 petitioner collected and remitted to the 
Treasurer of the State of Illinois substantial amounts of 
taxes pursuant to the provisions of the aforesaid Act. 
From the amount so collected, petitioner retained the sum 
of $23,151.02 in the year 1942, which sum represented 2% 
of the total amount of the Illinois production taxes so col¬ 
lected and paid by it to the Treasurer of the State of Illinois 
under protest. The said sum of $23,151.02 was reported as 
income in the original income and excess profits tax returns 
filed by Sohio Corporation for the year 1941. 

9. On January 17, 1945, subsequent to the receipt by 
petitioner of the Notice of Deficiency dated December 2, 
• 1944, petitioner by letter requested respondent to eliminate 
from its gross income for the years 1941 and 1942, respec¬ 
tively, as reported in its income and excess profits tax re¬ 
turns for said years the abovementioned sums of $15,701.95 
(for the year 1941) and $23,151.02 (for the year 1942) on 
the ground that said sums had been erroneously reported 
as income and for the reasons set forth in said letter, a true 
and correct copy of said letter being filed herewith as 
Stipulation Exhibit “3.’^ Eespondent denied such request 
and has included said sums as a part of the gross income 
of Sohio Corporation for the years 1941 and 1942, respect- 
tively, in the computation of its income and excess profits 
tax liability for such years as shown by the Notice of 
Deficiency dated December 2, 1944. 

10. Shortly after the effective date of said Dlinois 
Production Tax Act, i.e. September 17,1941, Sohio Corpora¬ 
tion instituted a suit in the Circuit Court of Sangamon 
County, Illinois, being Cause No. 83281 on the docket of 
said court, seeking to have such Dlinois Production Tax Act 
declared invalid and seeking an injunction to restrain the 
Treasurer of the State of Dlinois from transferring the 
sums theretofore and thereafter, collected by Sohio Cor¬ 
poration from producers and paid over to said State Treas¬ 
urer under protest, into a general revenue fund of said 
State. A true and correct copy of the Petition filed by 
Sohio Corporation is included in Stipulation Exhibit “4’’ 
filed herewith. 

11. Subsequent to the Merger of Sohio Corporation 
into Sohio Petroleum Company, Sohio Petroleum (Company 
filed a motion in said Cause No. 83281 in the Circuit Court 
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of Sangamon Connty, Illinois, to be substituted as party 
plaintiff, and by order of said Court duly entered on or 
about the 25th day of September, 1944, ^hio Petroleum 
Company was substituted as party plaintiff in lieu of Sohio 
Corporation in the aforesaid cause. A true and correct 
copy of said order is included in Stipulation Exhibit “4’’ 
ffled herewith. 

I 12. Thereafter on March 21,1944, by firntl judgment of 
the Supreme Court of the State of Illinois in the case of 
Ohio Oil Co, V, Wright; el al., 386 HI. 206, said Illinois Pro¬ 
duction Tax Act was held unconstitutional in all respects. 

I 13. Thereafter by order of the Circuit Court of San¬ 
gamon County, Illinois, entered on December 20, 1944, in 
the abovementioned cause instituted in said Court by Sohio 
Corporation, the Treasurer of the State of Illinois was 
i directed to refimd to Sohio Petroleum Company, as succes¬ 
sor to Sohio Corporation, the entire amount of the produc¬ 
tion taxes theretofore collected by Sohio Corporation and 
I remitt^ to the Treasurer of the State of Illinois, including 
those collected by Sohio Corporation during the years 1941 
and 1942. Said refund was ordered upon the condition that 
the full amount thereof be distributed by Sohio Petroleum 
I Company to and among the parties from whom it was col¬ 
lected by Sohio Corporation. A true and correct copy of 
i said order entered by the Circuit Court of Sangamon 
County, Illinois, on December 20,1944, is included in Stipu¬ 
lation Exhibit “4’’ filed herewith. 

I ,14. Thereafter the entire amount of production taxes 
so collected and remitted by Sohio Corporation to the 
Treasurer of the State of Illinois in 1941 and 1942 was 
refunded by the State Treasurer to Sohio Petroleum Com¬ 
pany, and said sums, together with the abovementioned 
' amounts of $15,701.95 and $23,151.02, representing the 2% 

' of such production taxes retained by Sohio Corporation 
in the years 1941 and 1942, have been refunded in full to 
the various persons, firms, and corporations from whom the 
said production taxes levied by said Illinois Production 
Tax Act were collected. On July 7, 1945, Sohio Petroleum 
Company on behalf of Sohio Corporation filed a report 
with the Circuit Court of Sangamon County, Illinois, as 
required by the Decree entered by said Court on December 
' 20,1944, reporting therein the distribution made by it to the 
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“producers” of the amounts of lUinois Production Tax 
previously collected from them. A true and correct copy 
of said Report (omitting the detailed schedule of payments) 
is included in Stipulation Exhibit “4” filed herewith. 

15. The aforesaid sinus of $15,701.95 and $23,151.02, 
representing the 2% of the Illinois Oil Production taxes 
collected by the petitioner in behalf of the State of Illinois 
and retained by petitioner as compensation for its services, 
as set forth in paragraphs 7 and 8 supra, were commingled 
with petitioner's common income from all sources and were 
not set aside in any escrow or trust fund of any kind. 

In the computetion of petitioner's income and excess 
profits tax liabilities for the years 1941 and 1942, the actual 
expenses incurred by the petitioner in connection with the 
collection of the Illinois Oil Production Tax and remittance 
of the same to the Treasurer of the State of Illinois were 
reflected as expense deductions in said returns, and said 
deductions were allowed by the respondent in Ihe compu¬ 
tation of the deficiencies in controversy herein for the said 
years 1941 and 1942. 

The petitioner promptly after the filing of the Petition 
referred to in paragraph 10 above and attached hereto as 
part of Stipulation Exhibit “4,” in writing advised all 
producers from whom collections of the Illinois Oil Pro¬ 
duction Tax were being made by it that it had filed such 
suit in order to protect their interests as well as the interest 
of the petitioner and that in the opinion of the petitioner 
said Illinois Oil Production Tax Act would be held un¬ 
constitutional and the taxes would be refunded. 

M. E. Newcomee, 

Cotmsei for Petitioners. 

J. P. Wenchel, Chief Counsel, 
Bureau of Internal Revenue, 

By W. W. Kerr, 

Special Attorney. 
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STIPULATION EXHIBIT “2.*’ 

Rules and Begulatioixis oi Department of Finance, State of 
Illinois^ Bdating to Uli^is Oil ProdnctUm Tax, and 
Illinois Oil Prodnction Tax Act, Effectiye July 1, ld4L 


STATE OF ILLINOIS 
Dwight H. Gbesh, Governor. 

(State Seal) 


RULES AND REGULATIONS 
RELATING TO 


An Act in relation to a tax npon persons 
engaged in the business of producing oil 
in this State, and providing for the col¬ 
lection and payment of the tax by persons 
handling or receiving the oil so produced.” 

Approved May 29, 1941 
Effective July 1, 1941 


Issued BY 

The Department of Finance 

OF THE 

State of Illinois 

George B. McKibbin 
Director of Finance 


(Printed by authority of the State of Illinois.) 
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tion purposes. 10 
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of Certiorari:. 11 

27. Penalties:. 11 

28. Illinois Oil Production Tax Act. 12 


( 1 ) 

DEFINITIONS. 

The Illinois Crude Oil Production Act provides: 

^‘Department” means the Department of finance. 

“Person” means any.natural individual, firm, partner¬ 
ship, association, joint stock company, joint adventure, 
puUic or private corporation or division thereof, or any 
representative appointed by order of any court. 

“Producer” or “person engaged in the business of pro¬ 
ducing oil” means any person owning oil or having a roy¬ 
alty interest therein at the time it is taken from the ear^ 
or water in this State, whether taken by him or by some 
other person in his beh^. 

“Manager” means any person having the actual man- 
agem^t and operation of a weU in this State producing oil. 

“Beceiver” means a person engaged in business who 
in the course of such business accepts delivery of oil in 
Illinois from a manager, but does not include any' sherift, 
constable, bailiff or other law enforcement officer or'officer 
of any court who seizes or accepts delivery of oil m the 
performance of his duty nor any person who may not, 
under the Constitution and Statutes of the United States 
be made subject to the duties and obligations imposed upon 
receivers by the provisions of this Act. 

means natural crude oil or petroleum and other 
hydrocarbons, regardless of gravity, which are produced 
in liquid form at the well or which are liquefied from natu¬ 
ral gas with apparatus at or away from the welL 
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- ^^Use” xneanSy'iiL addition to its ordinary meaning, any 
disposition by spillage, leakage, evaporation, theft or de¬ 
struction by foe. ■ 

^^B^istration certificate” means a certificate issned by . 
the Department, pnrsnant to the provisions of this Act to 
a manager or receiver. 

^^Yalne” means the fair cash value of the oil at the 
well when and where produced. 

ADDITIONAL DEFINITIONS. 

In addition to the definitions above, contained in the 
Act, for the purpose of practical administration thereof, 
the following additional definitions will apply: I 

*^Fair cash value of the oil at the well when and where j 
produced” shall be presumed to be the value of aU such, i 
oil at the time of use or other disposition of such oil by a ! 
manager, or at the time of delivery of such oil to a receiver 
pursuant to a sale or other disposition of such oil to him. 

( 2 ) 

“Produced” or “oil produced” shall mean and include ! 
the total gross amount of oil taken by any manager from I 
the earth or water in this State, including all royalty or | 
other interests. 

- I 

“Oil held in storage” for the purpose of administration I 
shall mean oil held in tanks other than measuring, receiv- | 
ing, working, or lease tanks connected directly to the well, i 
and measuring, receiving or working tanks' connected to j 
natural gasoline plants. ‘ ' j 

. ■ I 

(3) I 

ABTICLES. I 

Article 1. Natubb A 2 n> Bate of Tax: The tax imposed j 
by this Act is one upon the person for the privilege of en- i 
gaging in the business of producing oil in this State. The I 
tax imposed is at the rate of three per cent (3%) of the I 
value of all oil which is produced in this State by such 
person after June 30,1941, and shall be borne by ea^ such | 
person in proportion to his interest in the value of oil so 
produced. 
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The tax so imposed shall be in addition to all other 
occupation or privilege taxes imposed by the State of Illi¬ 
nois or by any municipal corporation Iherein or political 
subdivision thereof. 

Article 2. Tax Dub— ^How Computed: AiiLOWANCEs: 
The tax herein imposed shall be computed upon the “value” 
of all “oil produced.” All oil produced shall be measured 
or determined by tank tables compiled to show one hundred 
per cent (100%) of the full capacity of tanks without de¬ 
duction for overage or losses in handling. 

Allowance for any reasonable and bona fide deduction 
for haste sediment and water, and for correction of tem¬ 
perature to sixty (60) degrees Fahrenheit, will be approved. 

If the amount of oil produced has been measured or 
determined by tank tables compiled to show less than one 
hundred per cent (100%) of full capacity of tanks, then 
such amount shall ^ raised to a basis of one hundred per 
cent (100%) for the purpose of computing the tax imposed 
by the Act. 

Articles. Tax — ^Bt Whom Paid: (a) By Managers. 
“Producer” or “person engaged in the business of pro¬ 
ducing oil,” upon whom the tax actually rests, may also be 
the manager of a welL The term “manager” is defined as 
“any person having the actual management and operation 
of a well in this State producing oil.” 

Each manager, at the time of making the return herein 
required of bimj shall pay the tax herein imposed, measured 
by the value of aU oil taken from each well managed and 
operated by binn in this State and used by him for any and 
all purposes whatsoever during the month covered by such 
return, and also upon the value of all oil delivered by him 
to any person other than a registered receiver, as defined 
in this Act. 

( 4 ) 

Certain other payments must be made if and when a 
registration certificate to act as a manager, is revoked. (See 
Registration Certificates—^Revocation of: Art. 11, p. 42; 
Sec. 7, p. 54.) 

(b) By Receivers. Each receiver, at the time of mak¬ 
ing lie return required, shall pay the tax herein imposed, 
measured by the value of all oU received by him from any 
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m a n ager in this State, for any purpose whatsoever, during 
the month covered by such return. Provided, however, such 
receiver shall not be liable for any tax upon oil delivered 
to him by a manager from oU actually produced prior to 
July 1 , 1941 , and held by such manager for delivery to such 
receiver on and after July 1 , 1941 . Provided, further, that 
no such oil delivered by a manager to such receiver, will be 
allowed as tax exempt unless the receiver shall obtain a 
certificate, under oath, from the manager making such de¬ 
livery, setting forth the facts in relation to the production, 
prior to July 1,1941, of the oil delivered, and the quantity 
and value of such oil delivered during the month covered by 
the return. The said certificate shall he attached to and 
filed with the return. In the absence of a certificate, as 
aforesaid, all oil shown by the return to have been received 
during the month covered thereby, shall be deemed prima 
fade taxable under the Act. 

(c) Each manager and each receiver who is required 
to collect the tax from any producer shall determine the 
actual cost of making such collection and payment to the 
Department and shall, subject to the approv^ of the De¬ 
partment, deduct such cost, not to exceed two (2%) per cent 
of the amount so collected, from the amount of Ms tax 
return. 

Article 4. Reimbubsement fob Tax Paid by Makageb 
OB Receiveb: Any manager or receiver who has paid or is 
required to pay to the Department the tax herein imposed 
upon any other person as a producer, shall collect the 
amount thereof from each such producer owing the same. 
Any such manager or receiver may deduct the amount of 
such tax from any money or oil in Ms possession in propor¬ 
tion to the aforesaid tax liability of each producer entitled 
to share in such money or oiL Any such manager or re¬ 
ceiver may, with the consent of the Department, enter into 
any other contract for the collection of said tax. 

Article 5. Eeqistbation Cebtipicates Reqxtibed: No 
person shall act as a manager or receiver within this State, 
after July 15,1941, without a registration certificate. Upon 
receipt of an application and bond, properly executed, the 
Department shall issue such applicant a registration cer¬ 
tificate to act as a manager or receiver, as the case may be. 
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Article 6. Application fob Registration Cebtipicate: 
CJoNTENTs: Application for a registration certificate shall 
be made to the Department npon forms fnmished by il 
Each application shall be signed and verified and shall con¬ 
tain snch information as the Department deems necessary 
for the administration of the Act. 

Article 7. Bond, with Stjbett: Coitdition: Penalty; 
Each applicant for a registration certificate as a manager 
or a receiver shall file with the Department (5) a bond in 
snch form as may be approved by and with a surety or 
sureties satisfactory to the Department, conditioned upon 
said applicant’s paying to the State of Illinois all moneys 
becoming due from him under the provisions of this Act, 
together with aU penalties and interest thereon. The De¬ 
partment shall fix the penalty of such bond, taking into 
consideration the value of oil reasonably e35)ected to be 
handled by such applicant; and the penalty fixed by the 
Department shall be such as will protect the State of Illi¬ 
nois against failure to pay the tax herein required to be 
paid by such applicant, ^e amount of the penalty fixed 
by the Department shall not exceed twice the amount of tax 
estimated to be due on the oil handled each month by such 
applicant; provided, that in no event shall the amount of 
such penalty be less than one thousand dollars. 

Article 8. Eegistbation Cebtipicates—^Revocation of : 
Notice Hearing—Where Held: After notice and a hear¬ 
ing as in this Act provided, the Department may revoke 
the certificate of registration of any person who violates 
any of the provisions of this Act. Notice of such hearing 
shall be in writing and shall contain a statement of the 
charges against the registrant. Such notice may be given 
by United States registered mail addressed to the person 
concerned at his last known address, not less than seven 
(7) days prior to the day fixed for the hearing. 

All hearings provided for in this Act shall be held in 
the county wherein the person concerned has his principal 
place of business in this State; if such person has no princi¬ 
pal place of business in this State, such hearings shall be 
held in Sangamon County. 

Article 9. Heabino on Revocation—Conduct of ; 
Witnesses: Oaths: Subpoenas: Contempt; Upon the hear¬ 
ing of any proceeding for the revocation of a certificate of 
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. registration, the Director of Finance may administer oaths 
and the Department may procure by its subpoena the at¬ 
tendance of witnesses and the production of relevant books 
- and papers. Any circuit court or judge of a circuit court, 
upon application either of the accused or of the Depart¬ 
ment, may, by order duly entered, require the attendance 
of witnesses and the production of relevant books and 
papers, before the Department in any hearing relating to 
the revocation of certificates of registration. Upon refusal 
or neglect to obey the order of the court or judge, said 
court or judge may compel obedience thereof by proceed¬ 
ings for contempt 

Article 10. Bbtxtbns—^Wheh and by Whom Made: 
Manaoebs: Beceivebs: 

I 

(a) Each person having a registration certificate as a | 
manager shall, prior to the twentieth day of Aug^ust, 1941, 
and of each calendar month thereafter, file a return with I 
the Department on forms furnished by it, covering the pre- , 
ceding calendar month and stating imder oath: | 

1. His name and address; 

2. The total amount and value of oil taken from the 
earth or waters in this State by him; 

(6) I 

3. The location by lease name, subdivision of quarter- i 
section, section, township and range of each prop- I 
erty from which such oil was taken and the amount 
and value of oil taken from each such property; 

4. The amount and value of oil held in storage at the I 

beginning and at the end of the month; j 

5. The amount and value of oil delivered to receivers ! 

in this State; I 

6. The name and registration certificate number of ! 

each such receiver and the amount and value of oil I 
delivered to him; | 

7. The amount and value of oil delivered to persons 

within this State who are not holders of registration I 
certificates as receivers, and their names and ad- j 
dresses; i 

8. The amount and value of oil used by the manager | 

for any and aU purposes. | 
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9. Such other facts as the Department may reason¬ 
ably require in the administration of this Act. 

(b) Each person having a registration certificate as a 
receiver shall, prior to the twentieth day of August, 1941, 
and of each calendar month thereafter, file a return with the 
Department on forms furnished by it, stating under oath: 

1.. His name and address; 

2. The amount and value of oil held in storage at the 
beginning of the preceding calendar month; 

3. The amount and value of oil received during such 
month in this State from managers; 

4. The name and registration certificate number of 
each such manner and the amount and value of oil 
received from him; 

5. The amount and value of oil received from outside^ 
this State; 

6. The name and address of each consignor of oil re¬ 
ceived from outside this State, the amount and value.- 
of oil received from him, and the carrier by whom_ 
shipped; 

7. The amount and value of oil refined, processed or 
used during the preceding month; 

8. The amount and value of oil held in storage at the 
end of the preceding calendar month; 

9. Such other facts as the Department may reasonably 
require in the administration of this Act. 

(7) 

Article 11. Return—hen Made If Registration 
Certificate Revoked: Manager or Receiver: A manager 
or a receiver whose registration certificate has been rer 
voked shall make a return to the Department covering a 
period from the last day of the calendar month for which 
he made a return as a person holding a valid registration 
certificate to the date of the revocation of the registration 
certificate. Such return shall be delivered to the Departs 
ment not later than ten (10) days from the date of the. 
revocation of such registration certificate and shall in all 
other respects be subject to the same provisions and condi¬ 
tions as are hereinbefore provided for returns submitted 
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by a manager or receiver holding a valid registration cer¬ 
tificate under the provisions of this Act. 

Article 12. Retxjbn—Examination op : Cobbection : 
Payment op Additional Amount: Penalty: As soon as 
practicable after any return is filed, it shall be examined by 
the Dejmrtment. If the Department has reason to believe 
and does believe that the return is incorrect, after notice 
to the person making the return and an opportunity to be 
heard, it shall correct the return according to its best judg¬ 
ment and information and the return so corrected by the 
Department shall be deemed prima facie correct. i 

If the amount of the tax due from the person filing the j 
return upon the basis of any correction made by the De- j 
partment, as hereinabove provided, is greater than the | 

amount of tax pmd at the time the return was filed, the | 

excess shall be paid by the person to the Department within i 
ten days after notice of the amount of such tax, as fixed and | 
computed by the Department, is mailed to the person pay- | 
ing the tax. | 

In such case, if the return was made in good faith and i 
the understatement or misstatement was not intentional or | 
due to any default of the person making such return, and if I 
the deficiency is paid within such ten days, no interest or | 
penalty shall be added because of such understatement or | 
misstatement. | 

If the payment is not made within such ten days, or if | 
the understatement or misstatement was due to negligence I 
on the part of the person making the return, but was with- | 
out intent to defraud, to the amount of the deficiency there 
shall be added five (5%) per cent thereof as a penalty and 
in addition interest at the rate of one (1%) per cent jper j 
month for each month or fraction of a month calculated j 
from the date of the notice. I 

If the understatement or misstatement was made with j 
intent to evade the tax, the amount of deficiency shall be I 
doubled as a penalty, and interest, at the rate of one (1%) j 
per cent per month or fraction of a month calculated from | 
the date the return was filed, upon such double amount shall i 
be added. I 

In determining the amount of penalties and interest ! 
to be charged as provided herein, questions of good faith, | 
negligence and intent to evade the tax shall be considered { 
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at the hearing and shall be determined on the evidence pre¬ 
sented at snch hearing. 

( 8 ) 

' Article 13. Bettjbns—^Failuke to Make, and Pay Tax ; 
Penalties: In case any manager or receiver fails to make 
'a return and pay the tax herein imposed, the Department 
'after notice to snch person and a hearing thereon shall de¬ 
termine the amount of such tax according to its best judg¬ 
ment and information, which amount so fixed by the De¬ 
partment shall be prima facie correct, and such person so 
having failed to make such return shall within ten (10) 
days after notice of the amount of said tax so fixed by the 
' Department is mailed to such person, pay said tax, together 
-with a penalty of fifty (50%) per cent of the amount of the 
tax. In addition to such penalty, if payment is not made 
within such ten (10) days, interest at the rate of one (1%) 
per cent per month, for each month or fraction of a month, 
calculated from the date of mailing of such notice, shall he 
added to the amount of such tax. 

Article 14. Eetuens Made: Failube to Pat Tax ob 
Any Pabt Thebeof : Penalties : If a person, under the pro¬ 
visions of this Act, shall make a return but shall fail to pay 
the tax or any part thereof, in the amount indicated on the 
face of the return, when due, a i)enalty of fifty (50%) per 
cent of the amount of the tax due and interest at the rate of 
one (1%) per cent per month, for each month or fraction of 
a month, calculated from the date on which such tax was 
due, shall be added thereto. 

Article 15. Collection op Taxes, Penalties, Interest, 
BY Civil Suit : No Bab to Pbosecution : In case of failure 
to pay the tax, or any portion thereof, or any penalty or 
interest provided for in this Act, the Department may col¬ 
lect such tax or the amount due and the penalty in a civil 
action. The collection of such tax, penalty, and interest 
shall not be a bar to any prosecution under tins Act. 

Article 16. Injunction: Manageb ob Receiveb Be- 
STBAiNED FBOM AcTiNG AS SucH: The Department may ap¬ 
ply to any court of competent jurisdiction for an injunction 
to restrain any person from acting as a manager or re¬ 
ceiver, if such person fails or refuses to comply with the 
provisions of this Act or the rules or regulations promul¬ 
gated thereunder. 
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Article 17. Books Ain> Becobds Bequibed by Makagebs : 
Every manager shall keep in Illinois complete records re¬ 
garding prodnction of oil in this State from wells managed 
by him. Snch records shall inclnde bnt not be limited to the 
following information: The location by lease name, snb- 
division of quarter-section, section, township, and range of 
each property under his management from which oil is pro¬ 
duced; the value and amount of oil produced from each 
such property; the name and address of each person to 
whom oil is delivered; the value and amount of oil delivered 
to each such person; the value and amount of oil produced 
from wells under his management and used, refined, or 
processed by him; the value and amount of oil in storage, 
or if stored with a pipe line or refinery, the name and 
address of such pipe line or refinery. 

(9) 

Article 18. Books aitd Becobds Bbqxtibed by Bb- 
CEivEBS : Every receiver shall keep in Illinois complete rec¬ 
ords regarding delivery of oil to him in this State. Such 
records shall include but not be limited to the following 
information: The name and address of each manager from 
whom oil is received; the value and amount of oil received 
from each such manager; the value and amount of oil pro¬ 
duced in Illinois which is on July 1,1941, in the possession 
of such receiver or held in storage for him, and, if stored, 
the location of such storage, the name and address of each 
person holding such oil in storage; the value and amount of 
oil delivered by such receiver; and the name and address of 
each such person receiving such oiL 

Such records shall also include the value and amount of 
oil used for any purpose other than processing and refining 
and the value and amount of oil refined or processed in any 
manner by such receiver. 

Article 19. Books and Becobds: Examdtatiok: Pbeseb- 
VATioN: The books and records required by this Act to be j 
kept by managers and receivers shall at aU times during ! 
business hours of the day be subject to inspection by the 
Department or its duly authorized agents and employees. ! 
All such records and documents, shall be preserved for a ! 
period of at least two years, unless the Department, in I 
writing, authorizes their destruction or disposal at an I 
earlier date. ! 
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Article 20. Ebtubns: Corbectness of— ^How Detbet 
mined: For the purpose of ascertaining the correctness of 
any return or for the purpose of making an estimate of the 
amount of taxes due from any person, the Department, or 
any officer or employee of the Department, properly quali¬ 
fied by training and experience and designated in writing 
by the Director thereof, may hold investigations and hear¬ 
ings concerning any matters covered by this Act, and may 
examine any books, papers, records or memoranda relating 
to the business of such i)erson in this State, and may require 
the attendance of any officer or employee of the person or 
of any person having knowledge of such business and may 
take testimony and require proof for its information. 

Article 21. Heastngs—Conduct op : Witnesses : Oaths : 
Buies op Evidence: In the conduct of any investigation or 
hearing neither the Department nor any officer or employee 
thereof, shall be bound by the technical rules of evidence 
and no informality in any proceeding, or in the manner of 
taking testimony shall invalidate any order, decision, rule 
or regulation made or approved or confirmed by the De¬ 
partment. The Department or any such officer or employee 
thereof shall have power to administer oath to such persons. 

Article 22. Witnesses—^Attendance of: Fees: Sub¬ 
poenas: Service: The Department or any qualified officer 
or employee thereof designated in writing by the Director 
thereof shall, at its or their own instance or on the written 
request of any party to the proceeding, issue subpoenas re¬ 
quiring the attendance of witnesses and subpoenas duces 
tecwm requiring the production of books, papers, records 
or memoranda. The fees of witnesses for attendance and 
travel (10) shall be the same as the fees of witnesses before 
the circuit court of this State, such fees to be paid when 
the witness is excused from further attendance. When the 
witness is subpoenaed at the instance of the Department, 
or any officer or employee thereof, such fees shall be paid 
in the same manner as other expenses of the Department 
and when the witness is subpoenaed at the instance of any 
party concerned in any such proceeding, the Department 
may require that the cost of service of the subpoena and 
the fees of the witness be borne by the party at whose in¬ 
stance the witness is summoned. All subpoenas issued 
under the terms of this Act may be served by any person 
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of full age, and shall be served in the same manner as a 
subpoena out of a court of record. 

Any circuit court of this State,- or any judge thereof, 
upon the application of the Department or any officer or 
employee thereof, may, in its or his discretion, compel the 
attendance of witnesses, the production of books, papers, 
records, memoranda, and the giving of testimony before 
the Department, or any officer or employee thereof, by an 
attachment for contempt or otherwise in the same manner 
as production of evidence may be compelled before said 
court. 

Article 23. Wititbsses: Depositions: The Department, 
or any officer or employee thereof, or any party in any in¬ 
vestigation or hearing before the Department may cause 
the deposition of witnesses residing within or without the 
State to be taken in the manner prescribed by law in like 
deposition in civil actions in courts of this State and to 
that end may compel the attendance of witnesses and the 
production of books, papers, records or memoranda. 

Article 24. Witnesses—^Not Excused Peom Testify¬ 
ing: Ceiminal Penaiut: Pebjuet: No person shall be ex¬ 
cused from testifying or from producing any books, papers, 
records or memoranda in any investigation, or upon any 
hearing, when ordered to do so by the Department, or any 
officer or employee thereof, upon the ground that the testi¬ 
mony or evidence, documentary or otherwise, may tend to 
incriminate him or subject him to a criminal penalty; but 
no person shall be prosecuted or subjected to any criminal 
penalty for, or on account of, any transaction made or 
thing concerning which he may testify or produce evidence, 
documentary or otherwise, before the Department, or an 
officer or employee thereof: Provided, that such immunity 
shall extend only to a natural person who, in obedience to a 
subpoena gives testimony under oath or produces evidence, 
documentary or otherwise, under oath. No person so testi¬ 
fying shall be exempt from prosecution and punishment 
for perjury committed in so testifying. 

Article 25. Access to WelijS, Anu Pbemises, Etc., Fob 
Inspection Pueposes: Every officer or employee of the De¬ 
partment authorized, in writing, by the Director thereof, to 
inspect oil wells, oil leases, pipe lines, railroad cars, tank 
trucks, tanks; or refineries, shall have the right of free 
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I access to such leases, premises, wells, pipe lin^, railroad 
r cars, tank trucks, taxiks or refineries at any and all times 
for the purpose of inspection with respect to the prodnc> 
tion, storage, transportation or refining of oil in this State. 

i (11) 

I Article 26. FiuniNGs of Depabtment: Ebvibw op by 

i Wbit op CEBnoRABi: The Circuit and Superior Court of. 
the county wherein a hearing is held shall have power to 
review all questions of law and fact determined by the 
! - Department in administering the provisions of this Act by 
! writ of certiorari to the Department. 

I Such writ shall be issued by the clerk of the court upon 

I praecipe and it shall be served at least ten (10) days before 
the return day thereof. Service upon the Director of 
Finance or the assistant director or administrative auditor 
of the Department shall be service ux)on the Department. 
Any such suit shall be commenced within twenty (20) days 
after the person concerned has notice of the Department’s 
I decision in any such matter. The Department shall certify 
' the record of its proceedings if the person concerned pays 

I to it the sum of five (5^) cents per one hundred words of 

such record. 

I Article 27. 'PbsA uras: Any person who fails to make 

a return, or to keep records as required by the Act; or 
makes a fraudulent return; or fails or refuses to make pay- 
I ment to the Department as provided therein; or acts as a 
manager or receiver without having a registration certifi¬ 
cate so to do; or by objection, interference, or otherwise 
prevents any authorized officer or employee of the Depart¬ 
ment from examining records or inspecting premises as 
; provided in the Act; or violates any reasonable rule or 
regulation adopted by the Department for the enforcement 
of the provisions of the Act, is guilty of a misdemeanor 
I and, upon conviction thereof, shall be punished by a fine 
I of not less than twenty-five ($25.00) dollars nor more than 
five thousand ($5,000.00) dollars, or by imprisonment in 
I the county jail for not less than one (1) month nor more 
than six (6) months, or be both so fined and imprisoned in 
the discretion of the court. 

I In case such person is a corporation, then the officer, 

agent or employee of such corporation, responsible for any 
act of such corporation or failure of such corporation to 
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act, which act or failnre to act constitutes a violation of 
any of the provisions of the Act, shall be punished by such 
line or imprisonment or by both such fine and Imprisonment 
as hereinabove provided. 


( 12 ) 

ILLINOIS OIL PRODUCTION TAX ACT 

Approved May 29,1941. Effective July 1,1941. 

An Act in relation to a tax upon persons engaged in 
the business of produmng oil in this State, and providing 
for the collection and payment of the tax by persons 
handling or receiving the oil so produced. 

Be U enacted hy the Beoyte of the State of JUmcis, 
represented w the General Assembly i 

Section 1. For the purposes of this Act: 

“Department” means the Department of Finance. 

“Person” means any natural individual, firm, partner¬ 
ship, association, joint stock company, joint adventure, 
public or private corporation or division thereof, or any 
representative appointed by order of any court 

“Producer” or “person engaged in the business of 
producing oil” means any person owning oil or having a 
royalty interest therein at the time it is taken from the 
earth or water in this State, whether taken by him or by 
some other person in his behalf. 

“Manager” means any person having the actual 
management and operation of a well in this State producing 
oil. 

“Receiver” means a person engaged in business who 
in the course of such business accepts delivery of oil in 
Illinois from a manager, but does not include any sheriff, 
constable, bailiff or other law enforcement officer or 
officer of any court who seizes or accepts delivery of oil 
in the performance of his duty nor any person who may 
not, under the Constitution and Statutes of the United 
States, be made subject to the duties and obligations im¬ 
posed upon receivers by the provisions of this Act. 

“Oil” means natural crude oil or petroleum and other 
hydrocarbons, regardless of gravity, which are produced 
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in liquid form at the well or which are liquefied from 
natural gas with apparatus at or away from the welL 

“Use” means, in addition to its ordinary meaning, 
any disposition by spillage, leakage, evaporation, theft or 
destruction by fire. 

“Registration certificate” means a certificate issued 
by the Department, pursuant to the provisions of this Act, 
to a manager or receiver. 

“Value” means the fair cash value of the oil at the 
well when and where produced. 

(13) 

Sec. 2. A tax is imposed upon each person en¬ 
gaged in the business of producing oil in this State at 
the rate of three (3%) per cent of the value on all oil which 
is produced in this State by such i)erson after June 30, 
1941.. This tax shall be borne by each such person in 
proportion to his interest in the value of oil so produced. 

Sec. 3. No person shall act as a manager or receiver 
within this State after July 15, 1941, without a registra¬ 
tion certificate. Application for a registration certificate 
shall be made to the Department upon forms furnished 
by it. Each application shall be signed and verified and 
shall contain such information as the Department deems 
necessary for the administration of this Act. 

Each applicant for a registration certificate as a 
manager or receiver shall file '^th the Department a bond 
in such form as may be approved by and with a surety or 
sureties satisfeictory to the Department, conditioned upon - 
said applicant’s paying to the State of Illinois all moneys 
becoming due from him under the provisions of this Act, 
together with all penalties and interest thereon. The 
Department shall fix the penalty of such bond, taking into 
consideration the value of oil reasonably expected to be 
handled by such apj^cant; and the penalty fixed by the 
Department shall be such as will protect the State of 
Dlinois against failure to pay the tax herein required to 
be paid by such applicant. The amount of the penalty 
fixed by the Department shall not exceed twice the amount 
of tax estimated to be due on the oil handled each month 
by such applicant; provided, that in no event shall the 
amount of such penalty be less than one thousand dollars 
($1,000.00). 
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Fpon receipt of an application and bond, proi)erly 
execute^ the Department shall issue to such applicant a 
registration certificate to act as a manager or receiver, as 
the case may be. 

After notice and a hearing as in this Act provided, the 
Department may revoke the certificate of registration of 
jany person who violates any of the provisions of this Act. 
Notice of snch hearing shall be in writing and shall con¬ 
tain a statement of the charges against the registrant. 

Upon the hearing of any snch proceeding, the Director 
of Finance may administer oaths and the Department may 
procure by its subpoena the attendance of witnesses and 
the production of relevant books and papers. Any circuit 
court or judge of a circuit court, upon application either 
of the accused or of the Department, may, by order duly 
entered, require the attendance of witnesses and the produc- 
' tion of relevant books and papers, before the Department 
in any hearing relating to the revocation of certificates or 
registration. Upon refusal or neglect to obey the order 
of the court or judge, said court or judge may compel 
obedience thereof by proceedings for contempt. 

The Department may apply to any court of competent 
jurisdiction for an injunction to restrain any person from 
acting as a manager or receiver, if such person fails or 
refuses to comply with the provisions of this Act or the 
rules or regulations promulgated hereunder. 

The Department shall issue a list containing the name, 
address and registration number of each receiver. A copy 
of such list shall be delivered to each registered manager, 
and the same shall be corrected or revised as often as 
necessary. 


( 14 ) 

Sec. 4. Each person having a registration certifi¬ 
cate as a manager shall, prior to the twentieth day of 
August, 1941, and of each calendar month thereafter, file 
a return with the Department on forms furnished by it, 
covering the preceding calendar month and stating under 
oath: 

1. £Qs name and address; 

2. The total amount and value of oil taken from the 
earth or waters in this State by him ; 
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3. The location by lease name, subdivision of quarter- 
section, section, township and range of each prop¬ 
erty from which such oil was taken and the amount 
and value of oil taken from each such property; 

4. The amount and value of oil held in storage at the 
. beginning and at the end of the month; 

5. The amount and value of oil delivered to receivers 
in this State. 

6. The name and registration certificate number of 
each such receiver and the amount and value of 
oil delivered to him; 

7. The amount and value of oil delivered to persons 
within this State who are not holders of registra¬ 
tion certificates as receivers, and their names and 
addresses; 

8. The amount and value of oil used by the manager 
for any and all purposes; 

9. Such other facts as the Department may reason¬ 
ably require in the administration of this Act. 


Sec. 5. Each person having a registration certificate 
as a receiver shall, prior to the twentieth day of August, - 
1941, and of each calendar month thereafter, file a return 
with the Department on forms furnished by it, stating under 
oath: 

L Bis name and address; 

2. The amount and value of oil held in stor^e at the 
beginning of the preceding calendar month; 

3. The amount and value of oil received during such 
month in this State from managers; 

4. The name and registration certificate number of ' 
each such manager and the amount and value of oil 
received from him; 

5. The amount and value of oil received from outside 
this State; 

6. The name and address of each consignor of oil 
received from outside this State, the amount and 
value of oil received from him, and the carrier by 
whom shipped; 
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7. The amonnt and value of oil refined, processed or 
used during the preceding calendar month; 

' 8. The amount and value of oil held in storage at the 

end of the preceding calendar month; 

9. Such other facts as the Department may reasonably 
r^uire in the administration of this Act. 

Sec. 6. At the time of making his return, each manager 
shall pay to the Department the tax imposed in this Act 
I upon pioneers as measured by the (15) value of oil 
I produced from any well under his management which, 
during the period covered by such return he used or deliv¬ 
ered to any person not required to remit the tax imposed^ 
upon the producer of such oiL In addition thereto, each 
manager whose registration certificate has been revoked 
shall pay to the Department, at the time of making his 
return, the tax imposed in this Act as measured by the 
value of oil product from any well under his management, 
upon the production of which the tax imposed in this Act 
has not theretofore become payable by smne other person 
and which he had in storage on the date on which his 
registration certificate was revoked. 

At the time of making his return, each receiver ^lall 
pay to the Department the tax imposed in this Act as 
. measured by the value of oil produced in Illinois, and re¬ 
ceived by him in this State during the period covered by 
his return upon the production of which the tax imposed 
in this Act has not been paid or is not otherwise payable. 

Each manager and each receiver who is required to 
collect the tax from any producer shall determine the 
actual cost of making such collection and i>ayment to the 
Department and shall, subject to the approval of the 
Department, deduct such cost, not to exceed two (2%) per 
cent of the amount so collected, from the amount of his 
tax return. 

Any manager or receiver who has paid or is required 
to pay to the Department the tax herein imposed upon 
any other person as a producer, shall collect the amount 
thereof from each such producer owing the same. Any 
such manager or receiver may deduct the amount of such 
tax from any money or oil in his possession in proportion 
to the aforesaid t^ liability of each producer entitled 
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to share in such money or oiL Any snch manager or 
receiver may, with the consent of the Department, enter 
into any other contract for the collection of said tax. 

Sec. 7. A manager or a receiver whose registration 
certificate has been revoked shall make a return to the 
Department covering the period from the last day of the 
calendar month for which he made a retnm as a person 
holding a valid registration certificate to the date of the 
revocation of the registration certificate. Snch retnm shall 
be delivered to the Department not later than ten (10) days 
from the date of the revocation of snch registration cer¬ 
tificate and shall in all other respects be subject to the 
same provisions and conditions as are hereinbefore pro¬ 
vided for returns submitted by a manager or receiver 
holding a valid registration certificate under the provisions 
of this Act. 

Sec. 8. As soon as practicable after any return is 
filed, it shall be examined by the Department. If the De- 
I)artment has reason to believe and does believe that the 
return is incorrect, after notice to the person making the 
return and an opportunity to be heard, it shall correct the 
return according to its best judgment and information and 
the return so corrected by the Department shall be deemed 
prima facie correct. If the amount of tax due from the 
person filing the return upon the basis of any correction 
made by the Department, (16) as hereinabove provided, is 
greater th 2 in the amount of tax paid at the time the return 
was filed, the excess shall be paid by the person to the 
Department within ten days after notice of the amount of 
such tax, as fixed and computed by the Department, is 
mailed to the person paying the tax. In such case if the 
return was made in good faith and the understatement or 
mis-statement was not intentional or due to any default of 
the person making such return, and if the deficiency is paid 
within such ten days, no interest or penalty shall be added 
because of such understatement or mis-statement. If pay¬ 
ment is not made within such ten (10) days, or if the under¬ 
statement or mis-statement was due to negligence on the 
part of the person making the return, but was without in¬ 
tent to defraud, to the amount of the deficiency there shall 
be added five per cent (5%) thereof as a penalty and in 
addition interest at the rate of one per cent (1%) per month 
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for each month or fraction of a month calculated from the ; 
date of the notice. If the understatement or mis-statement | 
was made with intent to evade the tax, the amoimt of i 
deficiency shall be doubled as a penalty, and interest, at the | 
rate of one per cent (1%) per month or fraction of a month 
calculated from the date the return was filed, upon such 
double amount shall be added. In determining the amount 
of penalties and interest to be charged as provided herein, 
questions of good faith, negligence and intent to evade the ' 
tax shall be considered at the hearing and shall be deter- I 
mined on the evidence presented at such hearing. I 

I 

Sec. 9. In case any manager or receiver fails to make | 
a return and pay the tax herein imposed, the Department i 
after notice to such person and a hearing thereon shall de> I 
termine the amount of such tax according to its best judg¬ 
ment and information, which amount so fixed by the De< 
partment shall be prima facie correct, and such person so 
having failed to make such return shall within ten (10) 
days after notice of the amount of said tax so fixed by the 
Department is mailed to such person, pay said tax, together j 
with a penalty of fifty per cent (50%) of the amount of the | 
tax. In addition to such penalty, if payment is not made , 
within such ten (10) days, interest at the rate of one per j 
cent (1%) per month, for each month or fraction of a month, | 
calculated from the ^te of mailing of such notice, shall be i 
added to the amount of such tax. If a person, under the 
provisions of this Act, shall make a return but shall fail to 
pay the tax or any part thereof, in the amount indicated 
on the face of the return, when due, a penalty of fifty per 
cent (50%) of the amount of the tax due and interest at the I 
rate of one per cent (1%) per month, for each month or j 
fraction of a month, calculated from the date on which such j 
tax was due, shall be added thereto. j 

In case of failure to pay the tax, or any portion there- j 
of, or any penalty or interest provided for in this Act, the | 
Department may collect such tax or the amount due and 
the penalty in a civil action. The collection of such tax, 
penalty, and interest shall not be a bar to any prosecution 
under this Act. I 

Sec. 10. Every manager shall keep in Illinois complete I 
records regarding production of oil in this State from wells! 
managed by him. Such records shall include but not bej 
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limited to the following information: The location by lease 
name, subdivision of quarter-section, section, township, 
and range of each property under his management from 
which oil is produced; the v^ue and amount of oil produced 
I from each such property; the name and address of each 
(17) person to whom oil is delivered; the value and amount 
of oil delivered to each such person; the value and amount 
of oil produced from wells under his management and used, 
refined, or processed by him; the value and amount of oil 
in storage, or if stored with a pipe line or refinery, the name 
and address of such pipe line or refinery. 

Every receiver shall keep in Illinois complete records 
regarding delivery of oil to him in this State. Such records 
shall include but not be limited to the following informa¬ 
tion: The name and address of each manager from whom 
oil is received; the value and amoxmt of oil received from 
each such manager; the value and amount of oil produced 
in minois which is on July 1,1941, in the possession of such 
receiver or held in storage for him, and, if stored, the loca- 
' tion of such storage, the name and address of each person 
holding such oil in storage; the value and amount of oil 
delivered by such receiver; and the name and address of 
each such person receiving such oiL 

Such records shall also include the value and amount 
' of oil used for any purpose other than processing and re¬ 
fining and the value and amount of oil refined or processed 
in any manner by such receiver. 

G^e books and records of such persons shall at all times 
' during business hours of the day be subject to inspection by 
the Department or its duly authorized agents and em¬ 
ployees. All such ^ords and documents, shall be preserved 
for a period of at least two years, unless the Department, 

' in writing, authorizes their destruction or disposal at an 
earlier date. 

Sec. IL For the purpose of ascertaining the correct¬ 
ness of any return or for the purpose of making an estimate 
of the amount of taxes due from any person, the Depart¬ 
ment, or any officer or employee of lie Department, prop- 
' erly qualified by training and experience and designated in 
writing by the Director thereof, may hold investigations 
' and hearings concerning any matters covered by this Act, 
and may examine any books, papers, records or memo- 
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randa relating to the business of such person in this State, 
and may require the attendance of any officer or employee 
of the person or of any person having knowledge of such 
business and may take testimony and require proof for its 
information. In the conduct of any investigation or hear¬ 
ing neither the Department nor any officer or employee 
thereof, shall be bound by the technical rules of evidence 
and no informality in any proceeding, or in the manner of 
taking testimony shall invalidate any order, decision, rule 
or regulation m^e or approved or confirmed by the DexMut- < 

ment. The Department or any such officer or employee 
thereof shall have x>ower to administer oath to such persons. | 

Sec. 12. Every officer or employee of the Department | 
authorized, in writing, by the Dire^r thereof, to inspect 
oil wells, oil leases, pipe lines, railroad cars, tank trucks, 
tanks, or refineries, shall have the right of free access to 
such leases, premises, weUs, pipe lines, railroad cars, tank | 
trucks, tanks or refineries at any and all times for the pur¬ 
pose of inspection with respect to the production, storage, | 
transportation or refining of oil in this State. 

( 18 ) - j 

Sec. 13. No person shall be excused from testifying or 
from producing any books, papers, records or memoranda 
in any investigation, or upon any hearing, when ordered 
to do so by the Department, or any officer or emjfioyee there- ! 
of, upon the ground that ^e testimony or evidence, docu- | 
mentary or otherwise, may tend to incriminate him or sub^ i 
ject him to a criminal penalty; but no person shall be prose- { 
cuted or subjected to any criminal penalty for, or on account I 
of, any transaction made or thing concerning which he may' j 
testify or produce evidence, documentary or otherwise, b^ I 
fore the Department, or an officer or employee thereof: | 
Provided, that such immunity shall extend only to a natural 
person who, in obedience'to a subpoena, gives testimony 
under oath or produces evidence, documentary or otherwise, 
under oath. No person so testifying shall be exempt from I 
prosecution and punishment for peijury committed in so ! 
testifying. * | 

Sec. 14. The Department or any qualified officer or em- I 
ployee thereof designated in writing by the Director thereof -1 
shall, at its or their own instance or on the written request | 
of any party to the proceeding, issue subpoenas requiring ! 
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the attendance of witnesses and subpoenas duces tecum re¬ 
quiring the production of books, papers, records or memo¬ 
randa. All subpoenas issued under the terms of this Act 
may be served by any person of full age. The fees of wit¬ 
nesses for attendance and travel shall be the same as the 
fees of witnesses before the circuit courts of this State, 
such fees to be paid when the witness is excused from 
further attendance. When the witness is subpoenaed at 
the instance of the Department, or any officer or employee 
thereof, such fees shall be paid in the same manner as other 
expenses of the Department and when the witness is sub¬ 
poenaed at the instance of any party concerned in any such 
proceeding, the Department may require that the cost of 
service of the subpoena and the fees of the witness be borne 
by the party at whose instance the witness is summoned. 
In such case the Department, in its discretion, may require 
a deposit to cover the cost of such service and witness fees. 
A subi)oena, issued as aforesaid, shall be served in the same 
manner as a subpoena out of a court of record. 

Any circuit court of this State, or any judge thereof, 
upon the application of the Department or any officer or 
employee thereof, may, in its or his discretion, compel the 
attendance of witnesses, the production of books, papers, 
records, or memoranda and the giving of testimony before 
the Department, or any officer or employee thereof, by an 
attachment for contempt or otherwise in the same manner 
as production of evidence may be compelled before said 
court. 

The Department, or any officer or employee thereof, 
or any party in any investigation or hearing before the 
Department may cause the deposition of witnesses residing 
within or without the State to be taken in the manner pre¬ 
scribed by law in like deposition in civil actions in courts 
of this State and to that end may compel the attendance of 
witnesses and the production of books, papers, records or 
memoranda. 

Sec. 15. All information received by the Department 
from returns filed under this Act or from any investigation 
conducted under the provisions of this Act shall be con¬ 
fidential except for official purposes, and any officer or 
(19) employee of such Department who divulges any such 
information in any manner except in accordance with the 
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proper judicial order or as otherwise provided by law is | 
guilty of a misdemeanor and, upon conviction thereof, shall | 
be fined no less than one hundred dollars ($100.00) nor j 
more than one thousand dollars ($1000) or be imprisoned i 
in the county jail for not less than one month nor more than 
six months or be both fined and imprisoned in the discretion ! 
of the court. | 

Sec. 16. The Department is authorized to make such ! 
reasonable rules and regulations renting to the adminis- | 
tration and enforcement of the provisions of this Act as may | 
be expedient. j 

Whenever notice is required by this Act, such notice 1 
may be given by United States registered m^ addressed j 
to the person concerned at his last known address. Notice j 
of any hearing provided for by this Act shall be given not j 
less than seven (7) days prior to the day fixed for the hear- | 

All hearings provided for in this Act shall be held in I 
the county wherein the person concerned has his principal ! 
place of business in this State; if such person has no prin- | 
cipal place of business in this State, such hearings shall be | 
held in Sangamon County. I 

The Circuit and Superior court of the county wherein a | 
hearing is held shall have power to review all questions of ! 
law and fact determined by the Department in administer- j 
ing the provisions of this Act by writ of certiorari to the | 
Department. 

Such writ shall be issued by the clerk of the court upon 
praecipe and it shall be served at least ten (10) days before 
the return day thereof. Service upon the Director of Fi¬ 
nance or the assistant director or administrative auditor ! 
or the Department shall be service-upon the Department. ! 
Any such suit shall be commenced within twenty (20) days I 
after the person concerned has notice of the Department’s | 
decision in any such matter. The Department shall certify i 
the record of its proceedings if the person concerned pays | 
to it the sum of five cents (5^) per one hundred words of ! 
such record. 

Sec. 17. Any person who: 

Fails to make a return, or to keep records as required 
herein; or . j 

Makes a fraudulent return; or i 
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' Fails or refuses to make pa 3 rment to the Department as 
provided herein; or 

• Acts as a manager to receiver without having a reg¬ 
istration certificate so to do; or 

By objection, interference, or otherwise prevents any 
authorized officer or employee of the Department from ex- 
! amining records or inspecting premises as provided in this 
' Act; or violates any.reasonable rule or regulation adopted 
' by the Department for the enforcement of the provisions of 
this Act is guilty of a misdemeanor and, upon conviction 
I thereof, shall be punished by a fine of not less than twenty- 
five dollars ($25) nor more than five thousand dollars 
i ($5,000), or by imprisonment in the county jail for not less 
than one (1) month (20) nor more than six (6) months, or 
be both so fined and imprisoned in the discretion of the 
court. 

In case such person is a corporation, then the officer, 

' agent or employee of such corporation, responsible for any 
i act of such corporation or failure of such corporation to 
act, which act or failure to act constitutes a violation of 
any of the provisions of this Act, shall be punished,by such 
fine or imprisonment or by both such fine and imprison¬ 
ment as hereinabove provided. 

Sec. 18. The tax herein imposed shall be in addition . 
i to all other occupation or privilege taxes imposed by the 
! State of Illinois or by any municipal corporation therein 
or political subdivision thereof. 

! Sec. 19. If any provision of this Act is unconstitu- 
i tional or invalid for any reason or if any person upon whom 
I this Act imposes a tax is not taxable as a person engage 
in the business of producing oil in this State, it is the in¬ 
tention of this Act that such persons as are engaged in the 
business of producing oil in this State shall pay the tax 
with respect to such production at the rate fixed herein 
measured by the. value of oil produced by them in this 
State and t^t the unconstitutionality or invalidity of any 
' part of this Act shall not affect the remainder of this Act. 







„ •., ■ »»-■ 


Stipulation Exhibit 61 

STIPULATION EXHIBIT “3/’ 

Letter, Janmuy 17, 1945, Petitioner to . 
Treasiiry Departmentw 

January 17,1945 

Treasury Department 
Internal Bevenne Agent in Charge 
Cleveland Division 
415 Hanna Building 
Cleveland 15, Ohio 

Beference: IBA; 90D Sohio Corporation 
Income and Excess Profits Tax—^Taxable 
Years Ending December 31,1941 and 
December 31, 1942. 

Gentlemen: 


Beference is made to your letter of December 2, 1944, 
addressed to Sohio Corporation setting forth certain over 
assessments and deficiencies in the income tax and excess 
profits tax liabilities respectively of Sohio Corporation for 
the calendar years 1941 and 1942. 

The undersigned Sohio Petroleum Company is the 
successor to Sohio Corporation as the result of an agree¬ 
ment of merger effective as of January 1, 1943, certified 
copy of which is enclosed herewith. 

While the letter of December 2, 1944 constituted the 
statutory ninety day notice of a deficiency or deficiencies, 
we desire before taking any steps to app^ to the United 
States Court, to protest against the deficiencies in the letter 
of December 2, 1944, and to call your attention to certain | 
additional adjustments in the income of Sohio Corporation | 
for the years 1941 and 1942 which are required to be made 
because of the events set forth below. j 

Sohio Corporation was engaged during the taxable i 
years 1941 and 1942 in purchasing crude ml from various 
operators, producers, royalty owners and others having 
interests in producing oil and gas leas^ covering lands in 
Illinois. 

The General Assembly of Illinois enacted a revenue 
measure which became effective July 1,1941 entitled “An- 
Act in Belation to A Tax Upon Persons Engaged in the 
Position of Producing Oil in this State and Providing for I 
the Collection and the Payment of the Tax by Persons i 
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Handling or Eeceiving the Oil So Prodnced.” (Chap. 120, 
Par. 416, etc., HI. Eev. Statute 1941.) 

I The Act required the “receiver” to withhold the tax 
from the “producer” and to pay the tax to the State of 
Illinois less an amount equivalent to its cost of collecting 
and remitting such tax, not to exceed 2% of the total 
; amount of the tax so collected and remitted. 

On September 17, 1941, Sohio Corporation instituted 
a suit in the Circuit Court of Sangamon CJounty, State of 
Illinois, seeking to have said Hlinois Tax Law declared 
I invalid and seeking an injunction to restrain the treasurer 
of the State of Hlinois from transferring the sums there- 
I tofore and thereafter collected by Sohio Corporation from 
I producers and paid over to the State Treasurer, into the 
i general revenue funds of said State. From time to time 
during the years 1941 and 1942, such Hlinois production 
taxes were collected by Sohio Corporation and paid under 
protest to the Treasurer of the State of Hlinois. Sohio 
Corporation in each case retained 2% of the amount 
' collected to cover its expenses of collecting and remitting 
the tax. 

Notwithstanding the fact that Sohio Corporation had 
hied suit to have the said Hlinois Tax Law declared invalid 
and for the ultimate refund of all production taxes collected 
and paid by it to the State Treasurer, Sohio Oil Company 
erroneously reported as part of its income for the calendar 
I years 1941 and 1942, the sums retained by it pursuant to 
the Hlinois Statute to cover said collection and remittance 
expenses. These amounts were as follows: 

! 1941 $15,701.95 

i ' 1942 $23,151.02 

On March 21, 1944 by final judgment of the Supreme 
I' Court of the State of Hlinois in the case of Ohio OH Com- 
pamy v, Wright et al,, 386 HI. 206, the Hlinois Production 
Tax Act was declared unconstitutional. By subsequent 
' order of the Circuit Court of Sangamon County of Hlinois 
I entered on December 20,1944, the Treasurer of the State of 
Illinois was directed to refund to Sohio Petroleum Com- 
! pany as successor to Sohio Corporation, the entire amount 
' of the production taxes theretofore collected by Sohio 
I Corporation and remitted to the State Treasurer, upon 
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condition that the full amount thereof should be distributed 
by Sohio Petroleum Company to and among the parties 
from whom it was collected. 

The total amount of such production taxes— 
$2,963,854.05 of which 98% or $2,904,576.97 previously paid 
to the State Treasurer, was refunded to Sohio Petroleum 
Company. Sohio Petroleum Company is now in the process 
of refunding to- all of the producers and other parties, the 
entire amoxmt of the production taxes so collected, including 
the 2% which had been previously retained by it or by 
Sohio Corporation and part of which, as above indicated, 
had been reported by Sohio Corporation as part of its 1941 
and 1942 gross income. 

Under the circumstances correction should immedi¬ 
ately be made of the over assessments and deficiendes 
stated in the ninety day deficiency letter dated December 2, 
1944 addressed to Sohio Corporation and referred to at the 
outset of this letter. 

Kindly advise promptly whether this can be done by 
the execution on behalf of Sohio Corporation of a consent 
to extend the period of limitations for assessment and 
collection of any additional income and excess profit taxes 
for the years in question or by a waiver of the ri^t to 
appeal to the United States Tax Court if the erroneously 
reported income in the amounts above shown are eliminated 
from the 1941 and 1942 computations. 

Would not such procedure enable your office to with¬ 
draw the ninety day deficiency letter and to make these 
additional income adjustments upon presentation of sup¬ 
porting data? 

Very truly yours, 

M. E. Newoomek 
Attorney in Fact 

1503 Midland Building 
Cleveland, Ohio 


42 Enc. MEN 
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STIPITLATION EXHIBIT “4.” 

Ckmi^aiiit, Order Changing Name of Plaintifr, Decree, and 
Beport of Distnhntioii filed in Ciicoit Coi^ of Sanga¬ 
mon Oonnty, Illinois, in Canse No. 83281. 

In Chancery No. 83281. 

IN THE CEBCUIT COUET OF SANGAMON 
COUNTY, ILLINOIS. 


some CORPORATION,. 
a corporation, 

Plaintiff, 

vs. 

WARREN WRIGHT, 

as Treasurer of the State of Hlinois, and 

GEORGE B. McEIBBIN, 
as Director of the Department of Finance 
of the State of Illinois, 

Defendants. 


COMPLAINT. 


^mo Corporation, a corporation, plaintiff, by Brown, 
Hay and Stephens, its attorneys, complains of Warren 
Wright, as Treasurer of the State of Illinois, and George 
B. Mc^bbin, as Director of the Department of Finance 
of the State oi Illinois, defendants, and alleges that: 

1. Plaintiff is a corporation duly organized and exist* 
ing under the laws of the State of Delaware, is duly quali¬ 
fied and licensed to do business in the State of Illinois, and 
has complied with the laws of the State of Illinois pertain¬ 
ing to foreign corporations so admitted and licensed. The 
Home Office of said corporation is in the City of Cleveland, 
State of Ohio, and its principal business is the purchase 
and resale of crude oil, large quantities of which are bought 
by it from operators of oil and gas leases in Illinois. 

2. The defendant Warren Wright is and at all times 
hereinafter mentioned was Treasurer of the State of Illi¬ 
nois, and the defendant, George B. McKibbin is, and at 
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all times hereinafter mentioned was Director of the De¬ 
partment of Finance of the State of Illinois. 

3. There was enacted by the General Ass^bly of the 
State of Illinois at the session thereof held in 1941, an Act 
entitled: An Act in relation to a tax npon persons engaged 
in the business of producing oil in this state, and providing 
for the collection and payment of the tax by persons han¬ 
dling or receiving the oil so produced,” which act was ap¬ 
proved by the Governor of the State of Illinois on May 29, 
1941, and which Act, by the terms thereof, was to be^me 
effective July 1,1941. Said Act, among other things, pro¬ 
vides as follows: 

‘‘Definitions. Sec. 1. For the purposes of this Act: 

• ••••’ 

^Person’ means any natural individual, firm, part¬ 
nership, association, joint stock company, joint adven¬ 
ture, public or private corporation or division thereof, 
or any representative appointed by order of any court. 

‘‘ ‘Producer’ or ‘person engaged in the business of 
producing oil’ means any person owning oil or having 
a royalty interest therein at the time it is taken from 
the earth or water in this State, whether taken by him 
or by some other person in his behalf. 

“ ‘Manager’ means any person having the actual 
management and operation of a well in this State pro¬ 
ducing oiL 

“ ‘Receiver’ means a person engaged in business 
who in the course of such business accepts delivery 
of oil in Illinois from a manager, but does not include 
any sheriff, constable, bailiff or other law enforcement 
officer or officer of any court who seizes or accepts de¬ 
livery of oil in the performance of his duty nor any 
person who may not, under the Constitution and Stat¬ 
utes of the United States, be made subject to the duties 
and obligations imposed upon receivers by the provi¬ 
sions of this Act. 

• • • 

“—• • • Sec. 2. A tax is imposed upon each person 
engaged in the business of producing oil in this State 
at the rate of three per cent (3%) of the value of all 
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oil which is produced in this State by such person after 
June 30, 1941. This tax shall be l^me by each such 
person in proportion to his interest in the value of oil 
so produced. 

“• • • Sec. 3. No person shall act as a manager or 
receiver within this state, after July 15, 1941, without 
a registration certificate. Application for a registra¬ 
tion certificate shall be made to the Department upon 
forms furnished by it. Each application shall be signed 
and verified and shall contain such information as the 
Department deems necessary for the administration of 
this Act 

• • • 

“• • • Sec. 5. Each person having a registration 
certificate as a receiver shall, prior to the twentieth 
day of August, 1941, and of each calendar month there¬ 
after, file a return with the Department on forms, fur¬ 
nished by it, stating under oath: 

1. His name and address; 

2. The amount and value of oil held in storage 
at the beginning of the preceding calendar month; 

3. The amount and value of oil received during 
such month in this State from managers; 

4. The name and registration certificate number 
of each such manager and the amount and value of oil 
received from him; 

5. The amount and value of oil received from out¬ 
side this State; 

' 6. The name and address of each consignor of oil 

received from outside this State, the amount and value 
of oil received from him, and the carrier by whom 
shipped; 

7. The amount and value of oil refined, processed 
or used during the preceding calendar month; 

8. The amoimt and value of oil held in storage 
at the end of the preceding calendar month; 

9. Such other facts as the Department may rea¬ 
sonably require in the administration of this Act. 

• Sec. 6. • • • 
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‘‘At the time of making his return, each receiver 
shall pay to the Department the tax imposed in this 
Act as measured by the value of oil produced in Illinois, 
and received by him in this State during the period 
covered by his return upon the production of which the 
tax imposed in this Act has not been paid or is not 
otherwise payable. 

“Each manager and each receiver who is required 
to collect the tax from any producer shall determine 
the actual cost of making such collection and payment 
to the Department and shaU, subject to the approval 
of the Department, deduct such cost, not to exceed two 
per cent (2%) of the amount so collected, from the 
amount of his tax return. 

“Any manager or receiver who has paid or is re¬ 
quired to pay to the Department the tax herein im¬ 
posed upon any other person as a producer, shall col¬ 
lect the amount thereof from each such producer owing 
the same. Any such manager or receiver may deduct 
the amount of such tax from any money or oil in his 
possession in proportion to the aforesaid tax liability 
of each producer entitled to share in such money or 
oiL Any such manager or receiver may, with the con¬ 
sent of the Department, enter into any other contract 
for the collection of said tax.’’ 

4. The plaintiff is and since July 1, 1941, has been, a 
receiver, as defined in said Act, plaintiff, in the course of 
its business, accepting delivery of oil in Illinois from numer¬ 
ous managers, as the term “manager” is defined in said 
Act. Under the provisions of said Act, if said Act is valid 
and constitutional, plaintiff became obligated to collect the 
tax imposed by said Act with respect to oil delivered to 
plaintiff by such managers, and plaintiff did collect three 
per cent (3%) of the value of oil produced in the State of 
Illinois during the month of July, 1941, and delivered to 
the plaintiff by managers, as defined in said Act, during 
said month. 

5. The return for the month of July, 1941, under said 
Act, was due prior to August 20, A. D. 1941. The forms of 
return prepared by the Department of Finance for use by 
receivers under said Act were not available until a few days 
before the day on which said return was due. A consider- 
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I able amount of time was required, in the first instance, to 
I accumulate aU of the information required by the Depart¬ 
ment of France on the form of return prepared by it, and 
' it was impossible for plaintiff to have a complete return 
i made up prior to August 20, A. D. 1941. Pursuant to per- 
I mission obtained from the Department of Finance of the 
State of Illinois, plaintiff filed a tentative return in which 
i it estimated the total amount of the tax collected by it, 
i which return was mailed to the Department of Finance on 
August 19, A. D. 1941, and recieved on August 20, A. D. 
194L When the exact figures are available, plaintiff will 
' file a corrected return and pay under protest to the Depart¬ 
ment of I'inance any additional tax which it may appear to 
have collected on the basis of said corrected return over the 
tax estimated on said tentative return. 

6. On said tentative return, filed by the plaintiff with 
the Department of Finance of the State of Illinois, plain¬ 
tiff showed an estimated tax of One Hundred Thousand 
Dollars ($100,000.00), payable with respect to oil produced 
in Illinois and delivered to plaintiff, as a receiver under 
said Act, during the month of July, 1941. Pursuant to 
the provisions of Section 6 of said Act, and Regulations 
promulgated by the Department of Finance' pursuant 
thereto, plaintiff retained two per cent (2%) of the esti¬ 
mated amount of such tax, or Two Iliousand Dollars 
($2,000.00), to compensate it for the cost of collecting and 
remitting said tax. The balance of said tax, amounting to 
Ninety-eight Thousand Dollars ($98,000.00), was paid by 
plaintiff to the Director of the Department of Finance of 
the State of Illinois by deposit in the United States mails 
on August 19,1941. Payment of said sum of Ninety-eight 
I Thousand Dollars ($98,000.00) was made under protest, a 
I copy of the letter of protest accompanying such payment 
' being attached hereto, marked “Exhibit A,^’ and by refer- 
I ence made a part hereof. In said protest, plaintiff averred 
I that the assessment of all of said tax was and is uncon¬ 
stitutional and void. Plaintiff-paid the amount of said tax 
to the defendant, George B. McKibbin, as Director of the 
Department of Finance, under protest, to prevent the im¬ 
position upon plaintiff of the penalties provided by said 
Act for failure of a receiver, as defined in said Act, to 
collect the amount of said tax and pay the amount col¬ 
lected. Said Act provides, among other things, for imposi- 
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tion on a receiver who fails to make a return and pay the 
tax provided for in said Act, of a penalty of fifty per cent 
(50%) of the amount of the tax, and in addition, interest 
at ^e rate of one per cent (1%) per month. Said Act 
further provides that no person shall act as a receiver, as 
defined in said Act, without a registration certificate, as 
provided in the Act, and that the Department may revoke 
the certificate of registration of any person who violates 
any of the provisions of the Act, and that the Department 
of Finance may apply to any court of competent jurisdic¬ 
tion for an injunction to restrain any person from acting 
as receiver if such person fails or refuses' to comply with' 
the provisions of said Act, or rules or regulations promul¬ 
gated thereunder, by reason whereof plaintiff was threat¬ 
ened with loss of its business in the State of Illinois, should 
plaintiff have failed to pay the tax provided for in said Act 

7. Said Act is in violation of the Constitution of the 
United States and the Constitution of the State of Illinois 
and is void. Said Act makes an arbitrary and unreasonable 
classification and the tax imposed thereby is discriminatory 
and constitutes a taking of property without due process 
of law and a denial of the equal protection of the laws. 
Said Act violates the provisions of Article iX 
Section 2 of Article II of the Constitution of the State of 
Illinois, in that said Act attempts to impose a tax on prop¬ 
erty wldch is not assessed by valuation, and in that said 
Act results in a tax which is not uniform as to the classes 
upon which it operates, and in that said tax is discrimina¬ 
tory as against persons falling within the definitions of 
“producers” and “managers” under said Act. 

8. Most of the oil produced in Illinois and delivered 
to plaintiff by managers, as defined in said Act, during 
July, 1941, was produced under so-called oil and gas leases, 
which reserved to the owner or owners of the land covered 
thereby a so-called royalty interest in the oil produced, the 
usual form of lease providing that the land owner’s royalty 
oil should be delivered to the credit of the lessor in the 
pipe line to which the lease might be connected or, at the 
lessee’s option, be purchased by lessee at the market price 
prevailing on the date the oil is rxm into tanks or pipe lines. 
In many instances, the lessee under the oil and gas lease 
has assigned to one or more persons an interest in the 
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nature of a so-called overriding royalty under which the 
assignee is entitled to have delivered to him or to his 
credit a specified portion of the oil produced under the 
lease. Neither the owner of a land owner’s royalty in¬ 
terest nor the owner of an overriding royalty interest 
has anything to do with, or takes part in, the production of 
oil from the land covered by the lease, and neither is actu¬ 
ally engaged in the business of producing oil. 

9. Many such oil and gas leases are owned and held 
in common by two or more lessees. In the case of many 
such leases, the development of the leased land for the 
production of oil and gas and the operation of wells 
producing oil and gas are conducted by only one of the 
owners in common of the leasehold estate, the other owner 
or owners merely contributing their proportionate share 
of the cost of drilling, equipping and operating wells upon 
the leased premises. In such instances, the owners in 
conunon who do not participate in the ac^al management 

’ and operation of the leased premises are not engaged in 
the business of producing oiL 

10. Said Act, in defining “producer” or “person en¬ 
gaged in the business of producing oil” as any person 
owning oil or having a royalty interest therein at the 
time it is taken from the earth or water in this State, 
whether taken by him or by some other person in his behalf, 
and in attempting to impose a tax upon each such person 
as a person engaged in the business of producing oil in 
this State, is arbitrary, unreasonable and discriminatory, 
in that the Act attempts to impose the tax therein pro¬ 
vided for upon persons who are not engaged in the business 
of producing oil, and who take no part in the production 
of oil. 

11. Said Act provides that the tax imposed thereby 
shall be borne by each person engaged in the business of 
producing oil in the State of Illinois in proportion to his 
interest in the value of oil so produced. Said Act further 
provides that any receiver who has paid or is required to 
pay to the Department of Finance the tax imposed by said 
Act upon any other person as a producer shall collect the 
amount thereof from each such producer paying the same, 
and that such receiver may deduct the amount of such 
tax from any money or oil in his possession in proportion 
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to the tax lial^ty of each producer entitled to share in 
such money or oiL Pursuant to these provisions of said j 
Act, plaintiff collected the amount of tax payable by 
plaintiff with respect to oil delivered to plaintiff by 
managers in Illinois in July, 1941, by deducting the amount 
thereof from the purchase price payable for such oil to 
each person having a royalty or other interest therein, in 
proportion to his interest in such oiL ! 

12. The persons owning royalty or other interests in I 
oil produced in Illinois and delivered to plaintiff by | 
managers, as defined in said Act during the month of July, , 
1941, are several thousand in number. Plaintiff has kept, | 
is keeping and will continue to keep an accurate record of ! 
all such persons from whom it has collected or may here- | 
after collect the amount of tax attempted to be imposed i 
by said Act with respect to oil delivered to plaintiff, which 
records show the name and address and the amount collected 
from each such person. If said Act is held to be un¬ 
constitutional and void in whole or in part, and if the tax 
so paid by plaintiff is refunded to plaintiff in whole or in 
part, plaintiff will remit the amount so refunded to it to 
such persons as may be entitled thereto, or if the court so I 
directs, plaintiff will furnish to the court a list of the per- j 
sons from whom plaintiff has collected such tax, in order | 
that the amount thereof which may be refunded may be ! 
paid to the Clerk of this Court, to be disbursed by him to j 
such persons as the court may find entitled thereto. 

13. Plaintiff in and for the months subsequent to 
July A. D. 1941 intends to collect said alleged tax and to 
file the monthly returns required by the provisions of said 
Act, as long as the defendant, George B. McBabbin, as 
Director of the Department of Finance, contends that [ 
said Act is constitutional, and threatens to enforce the | 
penalties thereof in case plaintiff fails to continue to col- | 
lect said tax and make said monthly returns. Plaintiff i 
intends to pay under protest all taxes so collected by it i 
after August 1, A. D. 1941, and to pay same under protest 
to prevent the imposition of the aforementioned penalties 
against it. 

14. Plaintiff further alleges that the defendant War¬ 
ren Wright, as Treasurer of the State of Illinois, now holds I 
said sum of $98,000 in the individual fund known as the I 
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• Protest Fond and threatens to and will, unless enjoined 
therefrom, transfer said money from said Protest Fund 
to the State Treasury of the State of Illinois and the ap¬ 
propriate fund therein in which said moneys would have 
been placed had there been payment without protest; that 
the several sums of money hereinafter expected to be paid 
by the plaintiff under protest will likewise be held by said 
; defendant in said Protest Fund and will, thirty days after 
' the receipt of same by said defendant, be covered and paid 
over into the Treasury of the State of Illinois according to 
law unless said defendant is restrained and enjoined from 
so doing; that the right to said funds will be lost to plain- 
' tiff, and to the persons from whom plaintiff has collected 
said fund, if said defendant makes distribution, and that 
the plaintiff and the persons from whom plaintiff has col- 
' lected said sums would then have no rights to sue the 
State of Illinois and would have no adequate remedy to 
secure the return of said sum heretofore paid into said 
' Protest Fund, or such other sums as shall hereafter be 
I paid into such Protest Ftmd, and that unless this Honor- 
' able Court will enjoin said defendant from distributing 
said sum out of said Protest Fimd, plaintiff and the per¬ 
sons from whom plaintiff has collected said sums, will 
suffer irreparable loss and damage. 

15. Plaintiff further alleges that said sum of money 
I which it has paid under protest has been illegally exacted 
from it by reason of said statute which is unconstitutional 
and void, and that the same will be true of such sums as it 
may in the future so pay under protest, and that upon final 
hearing of this cause the amount so paid by plaintiff and 
the amount hereafter to be paid under protest by the plain¬ 
tiff should be returned to the plaintiff for distribution to the 
persons from whom plaintiff has collected said sums, or 
should be paid to the Clerk of this Court for distribution to 
said persons, and that the defendant, Warren Wright, as 
Treasurer of the State of Illinois, should be directed to so 
refund and repay all or such portions of the aforesaid sums 
of money as the Court shall determine. 

Whebepoee Plaintiff Demands Judgment Against De¬ 
fendants That: 

1. A temporary writ of injunction be issued restrain¬ 
ing, during the pendency of this suit and until the further 
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order of this Court, the defendants Warren Wright, as 
Treasurer of the State of Illinois, and Greorge B. McEibbin, 
as Director of the Dej)artment of Finance of the State of 
Illinois, and their resx>ective successors in (^ce, employees 
and agents from transferring or distributing from the 
Protest Fund held by said Warren Wright, as Treasurer 
of the State of Illinois, into any other fund of the State of 
Illinois, the sum of $98,0CX) paid on August 20, A. D. 1941, 
by the plaintiff under protest to said defendant George B. 
McKibbin, as Director of the Department of Finance of the 
State of Illinois, or from otherwise disposing of said sum 
of money, and restraining said defendant Warren Wright, 
as Treasurer of the State of Illinois, and his successor or 
successors in office, and his or their employees and agents, 
from transferring from said Protest Fund such other pay¬ 
ments as plaintiff shall hereafter make under protest to said 
defendant George B. McEibbin, as Director of the Depart¬ 
ment of finance of the State of Illinois, or to his successor 
or successors in office, upon the assessment and levy of 
taxes against the plaintiff and upon the assessment and levy 
of taxes on persons owning oil or any interest in oil de¬ 
livered to plaintiff, as receiver, under the provisions of said 
statute. 

2. The defendant Warren Wright, as Treasurer of the 
State of Illinois, be directed to refund and repay to the 
plaintiff for refund to the persons from whom plaintiff has 
collected same the aforesaid sum of $98,000 illegally as¬ 
sessed and levied against plaintiff under said statute and 
paid by plaintiff under protest as aforesaid, to defendant, 
George B. McEibbin, as Director of the Department of 
Finance of the State of Illinois, and to refund- and reiwiy 
to plaintiff for the persons from whom plaintiff will collect 
said sums, all such other moneys as shall in the future be 
illegally assessed and levied against plaintiff under said 
statute, or against persons owning any royalty or other 
interest in oil produced in Illinois and delivered to the 
plaintiff, and which shall be paid by plaintiff imder protest 
to the defendant Greorge B. McEibbin, as Director of the 
Department of Finance of the State of Illinois, or to his 
successor or successors in office. 
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3. The plaintiff shall have such other and further relief 
as to this Court shall seem meet. 

SoHio CoBPOBATiON, a Corporation 

By Browit, Hay and Stephens 

Its Solicitors 

Brown, Hay & Stephens 

714 First National Bank Building 

Springfield, Illinois 

(Verification omitted in printing.) 

EXHIBIT A. 

August 19, 1941 

Hon. Greorge B. McKibbin 
Director of Finance 
Department of Finance 
Springfield, Illinois 

Be: Notice of Payment of Tax 
Under Protest 

Dear Sir: 

Enclosed herewith is our check to your order in the 
amount of $98,000, which check is tendered in payment of 
the tax imposed on crude oil delivered to us during the 
month of July, 1941, as shown by the tentative return here¬ 
with enclosed, pursuant to statute entitled “An Act in Re¬ 
lation to a Tax Upon Persons Engaged in the Business of 
Producing Oil in this State and Providing for the Collection 
and Payment of the Tax by Persons Handling or Receiving 
the Oil so Produced,’’ said statute being also known as 
Senate Bill No. 388 of the 1941 session of the Illinois Legis¬ 
lature. As shown by the enclosed tentative return, the 
estimated amount of tax payable by us for the month of 
July, 1941, is $100,000, from which we have deducted the 
sum of $2,000, pursuant to Section 6 of said Act. 

You are hereby notified that the amount herewith en¬ 
closed in payment of said tax is being paid under protest, 
for the reason that the statute purporting to impose said 
tax is imconstitutional and void. You are further notified 
that we propose within thirty days hereafter to file a com¬ 
plaint in chancery for the recovery of the amount of tax 
paid, and in connection therewith to apply for a temporary 
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injtinction restraining the transfer of said amount from the > 
protest fnnd. ! 

The amount of said tax is being paid under duress and ; 
compulsion, and for the purpose of avoiding imposition of | 
penalties prescribed in said statute for failure to pay said | 
tax. I 

This protest is made in behalf of the persons from whom I 

we purchased the oil with respect to which said tax is paid, 
as well as in our own behalf. Any action brought by us for 
recovery of the amount of tax herewith paid will be brought 
for the benefit of the persons upon whom said amount of 
tax is imposed, and for that purpose we are keeping a rec¬ 
ord of such persons and of the amount of tax charged 
against each. 

At the request of Shell Oil Company, Incorporated we I 
enclose herewith a separate notice of protest with respect 
to the amount of tax charged against the interests of Shell j 
Oil Company, Incorx)orated in the leases referred to in the j 
enclosed letter, the amount of such tax being included in 
the check herewith enclosed. 

It is requested that you take the steps provided by law 
to have the said sum of $98,000 placed in a sx)ecial “protest j 
fund’’ pending the filing of a complaint in chancery for the ! 
recovery thereof. j 

Very truly yours, I 

SomO COBFOaA.TCON { 

By Mack S. Beown (Signed) j 

Assistant Treasurer j 

5 W 

Enclosures. j 

I 

August 19, 1941 I 

Department of Finance j 

Springfield, Illinois I 

Be: Notice of Protest on Behalf of I 
Shell Oil Company, Incorpo- ! 
rated on Payment of Illinois ! 
Oil Production Tax j 

Gentlemen: , 

Enclosed herewith is our check to your order in the j 
amount of $98,000, tendered in payment of the estimated j 
fAx payable by us for the month of July, 1941 under the 
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IHinois Oil Production Tax Act, together with notice of 
payment of said amount of tax under protest. Included in 
said amount of $98,000 is the sum of $4,441.80 covering pay¬ 
ment for the month of July, 1941 under the Illinois Oil Pro¬ 
duction Tax Act of the tax imposed thereby upon the 
' production from those certain leases in which Shell Oil 
' Company, Incorporated has an interest, insofar only as said 
tax applies to the interest of said company. A schedule of 
such leases is hereto attached. 

This payment is made under protest, at the written 
i request of ^ell Oil Company, Incorporated, which con¬ 
tends that the Illinois Oil Production Tax Act is invalid 
and void, and that such payment is made under protest, 
involuntarily, and by compulsion of law, to prevent assess¬ 
ment of fines and parties so provided. 

We therefore make demand upon you to take proper 
steps to see to it that this money is placed in a special 
‘‘protest fund” as required by law, pending the filing of a 
I suit to restrain the transfer thereof from such fund and to 
I recover the taxes so paid herewith xmder protest. 

Very truly yours, 

SomO COEPOBATIOIT 

By Mack S. Bbowk (Signed) 

• Assistant Treasurer 

5W 

Enclosures 

Filed Sept 17,1941 
E. L. Crane, Clerk. 


ORDBB CHANGING NAME OF PLAINTIFF, SUBSTITUTING 
PARTIES DEPENDANT, AND AMENDING ORDER FOR 
TEMPORARY INJUNCTION. 

(Chancery No. 83281—caption omitted in printing.) 

This cause coming on to be heard on the motion of 
Sohio Petroleum Company, praying for a change in name of 
plaintiff in the above entitled cause, and for other relief, 
and the Court having considered the briefs and affidavits 
submitted in support of said motion, is of the opinion that 
said motion should be allowed: 
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It is THEBE70BE ObDEEEX^ AdJUDOEID AND DeCBEED THAT: 

1. The name of plaintiff in this cause shall be, and the 

same is hereby changed from “Sohio Corporation” to 
‘‘Sohio Petrolenm Company.” All allegations of the com¬ 
plaint relative to the name of plaintiff shall be considered j 
as changed accordingly, the motion to change to stand as an j 
amendment to the complaint heretofore filed. { 

2. William G. Stratton, as Treasurer of the State of j 

Illinois, and Phil W. Collins, as Director of the Department I 

of Bevenne of the State of Illinois, be and the same are j 

hereby snbstitnted as parties defendant in this canse in | 
place of Warren Wright as Treasurer of the State of Illinois | 
and George B. McEIibbin, as Director of the Department I 
of Finance of the State of Illinois, and the order for tem¬ 
porary injunction heretofore entered shall remain in full 
force and effect as to said substituted defendants. 

3. The second paragraph of the order for temporary ! 
injunction heretofore issued in this cause be and the same 

is amended to read as follows: | 

<<It is Hereby Ordered that a temporary writ of in- I 
junction be issued restraining the defendants, William G. | 
Stratton, as Treasurer of the State of Illinois, and Phil | 
W. Collins, as Director of the Department of i^venue of j 
the State of Illinois, and their respective clerks, deputies, | 
agents, attorneys, servants and employees, and successors j 
in office, from transferring and paying out of said Protest { 
Fund the sum of Ninety-ei^t Thousand Dollars ($98,- j 
000.00) paid by Sohio Corporation under protest to George I 
B. McElibbin as Director of the Dex>artment of Finance of I 
the State of Illinois on August 19,1941, or from otherwise ! 
disposing of said amount, and from transferring and pay- I 
ing out of said Protest Fund all other sums heretofore | 
paid by plaintiff, under the name of Sohio Corporation or j 
under the name of Sohio Petroleum Company, to either | 
George B. McKibbin, as Director of the Department of 
Finance of the State of Illinois, or to Phil W. Collins, as 
Director of the Department of Revenue of the State of 
Illinois, under protest, and now held in said Protest Fund 
under the provisions of the order for temporary injunction ! 
heretofore entered in this cause on September 17,1941, and j 
restraining said defendants, and each of them, and their | 
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, respective clerks, deputies, agents, attorneys, servants, 
' employees and successors in office from transferring and 
paying out from said Protest Fund suck other payments as 
I plaintiff. Soldo Petroleum Company, shall hereafter make 
under protest to said defendant, Phil W. Collins, as Director 
of the Department of Revenue of the State of Illinois, and 
i his successors in said office, upon the assessment and levy 
' of taxes assessed against said Sohio Petroleum Company 
I under the provisions of the Illinois Revised Statutes, Chap- 
. ter 120 Sections 416.1 to 416.19, commonly known as the 
Oil Production Tax, provided that this injunction re- 
, straining WiUiam G. Stratton as Treasurer of the State of 
Illinois, and his successors in office, shall not apply to any 
I such payment hereafter made under protest unless notice 
of the protest of such payment is given to the defendant 
Treasurer of the State of Illinois on or before receipt by 
him of such payment under protest, which notice may be 
given to the defendant Treasurer of the State of Illinois, 
by registered mail, in addition to the notice required by law; 
and provided that this injunction order as amended as to 
such future payments so made under protest shall be ap¬ 
plicable only to such payments as the notice of protest shall 
' show are amounts which plaintiff claims are not legally due 
and payable for the same reasons as those set forth in the 
i complaint filed in this cause, said payments to be held in 
the Protest Fund until the further order of this Court, and 
for good cause shown, it is further ordered that said in¬ 
junction issue without bond; and to b^ome effective upon 
service of the writ of injunction personally upon each of 
the above defendants.” * 

I 4. Said amendment of said order for temporary in- 
' junction shall become effective upon the service of a certified 
copy of said order as amended upon each of the defendants, 
William G. Stratton, as Treasurer of the State of Illinois, 

. and Phil W. Collins, as Director of the Department of 
Revenue of the State of Illinois. 

Entee: September 25, 1944. 

Lawbenob E. Stone, . 

Circuit Judge, 

Piled Sept. 25, 1944, 

E. Lu Crane^ Clerk. 
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DECREE. 

(Chancery No. 83281—caption omitted in printing.) 

This cause coming on to be heard on the plaintiff’s 
sworn complaint and on the defendants’ motion to strike the 
said complaint, dissolve the temporary injunction hereto¬ 
fore issued and dismiss the cause, and on certain affidavits 
filed herein on behalf of the plaintiff, and the Court having 
considered said complaint, motion and affidavits; 

1. And, it appearing to the Court that is has jurisdic¬ 
tion of the parties and of the subject matter of the said 
cause; 

2. And, it further appearing from the sworn complaint 
and from the affidavits filed in the said cause on behalf of 
the plaintiff, that the plaintiff has paid to the State of | 
Illinois under protest certain srans of money in accordance | 
with the provisions of the Illinois Oil Production Tax Act ! 
(Chap. 120, Par. 416.1, HL Rev. Stats. 1943), which Act was 
declared by the Supreme Court of the State of Illinois in 
the case of Ohio OU Company v. Wright, et al., 386 IlL 206, 

to be wholly unconstitutional and void and that said sums j 
were paid by the plaintiff under the terms and provisions j 
of the said unconstitutional statute on account of and be- ' 
cause of the plaintiff’s activities as a “producer” and “re- j 
ceiver” as those terms are defined in Section 1 of the said 
statute; I 

i 

3. And, it further appearing to the Court from the j 

verified complaint and the affidavits filed in this cause by the i 
plaintiff corporation that the plaintiff, because of its activi- i 
ties in the oil industry, is a “producer” and “receiver” as ! 
those terms are defined by the statute, and is and has been | 
during the pendency of this suit active in each of these j 
capacities and has paid certain sums of money to the State' i 
of Illinois under protest as Oil Production Taxes on ac- i 
count of and because of its activities in each of these j 
capacities; ! 

4. And, it further appearing to the Court from the j 
verified complaint and from the representations and state- I 
ments contained in the affidavits executed by, officers of the j 
plaintiff corporation and filed by it in this cause that the | 
following sums of money were paid by the plaintiff under 
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I protest as Oil Production Taxes for the periods set opposite 
! each sum, because of the plaintiff ^s activities as a ‘‘re- 
, ceiver’’ and “producer” (as defined by the statute): 

Payment foe Peeiod of Amount 



July, 1941 
August, 1941 
September, 1941 
October, 1^1 
November, 1941 
December, 1941 
January, 1942 
February, 1942 
March, 1942 
April, 1942 
May, 1942 
June, 1942 
July, 1942 
August, 1942 
September, 1942 
October, 1942 
November, 1942 
December, 1942 
January, 1943 
February, 1943 
March, 19^ 
April, 1943 
May, 1943 
June, 1943 
July, 1943 
August, 1943 
September, 1943 
October, 1943 
November, 1943 
December, 1943 
January, 1944 

Total 


100,045.81 

128,691.14 

147,832.88 

141,816.26 

125,240.81 

125.782.37 
119,478.45 
101,470.78 

105.480.38 

95.598.57 

95.194.58 
89,652.06 
90,874.88 
92,247.42 
87,987.40 
89,682.24 
84,339.81 
82,488.92 
79,522.20 
72,648.35 

78.829.54 

73.189.64 
72,305.33 
68,982.14 
68,981.51 

68.297.54 
67,170.78 
70,147.49 
69,604.12 

70.681.65 
71,666.08 

$2,835,931.13 


i 5. And, it further appearing to the Court from the 
I verified complaint and from the representations and state¬ 
ments contained in the affidavits executed by officers of 
plaintiff, and filed by it in this cause that of said total 
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amonnt of $2,835,931.13 so paid under protest as stated 
above, by plaintiff, $22,373.14 was paid by plaintiff itself 
as taxes npon oil actually produced by plaintiff itself in its 
capacity as a “producer” (as the word “producer” is de¬ 
fined by statute), and the sum of $20.00 represented an 
erroneous overpayment of tax made by plaintiff, and said 
moneys aggregating $22,393.14 (said $22,373.14 plus said 
$20.00) were not collected by the plaintiff from any other 
I person, firm, partnership, association or corporation, and, 
therefore, belong to the plaintiff, are the sole property of 
the plaintiff and should be forthwith refxmded to the plain¬ 
tiff as the sole and only true owner thereof to be by it used 
for its own uses and purposes; 

6. And, it further appearing to the Court from the 
verified complaint and from the statements and representa¬ 
tions contained in the affidavits heretofore referred to and 
filed in this cause and made a part of the record herein, 
that the plaintiff in its capacity as “receiver” pursuant 
to the requirements of the Oil Production Tax Act with¬ 
held and deducted from the purchase price of oil purchased 
by it from “producers” and from “managers” three per 
cent (3%) of the value of the said oil at the time it was 
produced, and thereafter and again pursuant to the obliga¬ 
tion and duty imposed upon it by the said Act, paid over to 
the State of Illinois and to the Department of Finance, or 
the Department of Revenue thereof, ninety-eight per cent 
(98%) of the said three per cent (3%) withheld as herein- 
^fore stated (retaining two per cent (2%) of the three per 
cent (3%) pursuant to the provisions of the Act as reim¬ 
bursement for the expenses of the plaintiff incidental to the 
collection of the tax from “producers” and “managers” 
and its remittance to the State); 

7. And, it further appearing that the plaintiff in its 
capacity as “receiver” has collected from various “man¬ 
agers” and “producers” and paid over to the State of 
Illinois as stated in the preceding paragraph, the aggregate 
of $2,813,537.99, same being a part of the monthly payments 
set out above; 

8. And, it further appearing to the Court that all of 
the sums of money totaling in the aggregate the sum of 
$2,813,537.99 represents moneys collected by the plaintiff in 
its capacity as “receiver” from various “producers” or 
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‘‘managers” other than itself, and paid to the State of 
Illinois by the plaintiff and that therefore all such sums of 
money belonged solely to and are the property of the “pro- 
iducers” or “managers” (or their heirs or assigns) from 
whom the plaintiff collected such money, and that such 
moneys should forthwith and without delay be redistributed 
and repaid to the said “producers” or “managers” (or 
their heirs or assigns) from whom it was collected by the 
plaintiff; 

9. And, it further appearing from the affidavits filed 
in this cause, and more particularly from Schedule A at¬ 
tached to said affidavits and made a part thereof, which 
Schedule A is hereby made a part of this decree for all pur¬ 
poses ; that the said plaintiff has a true, full and complete 
list of all of the “producers” and “managers” from whom 
' it collected the several sums of money paid by it under pro¬ 
test and totaling in the aggregate said sum of $2,813,537.99 
as set forth in the paragraph immediately preceding and 
I that the said Schedule A contains a full, true, correct and 
' complete list of aU the “producers” and “managers” from 
I whom plaintiff deducted said moneys during the period 
from July 1,1941 through January 31, 1944, and all of the 
I “producers” and “managers” from whom plaintiff de- 
i ducted said moneys for the month of February, 1944 (the 
amounts deducted for the month of February, 1944 being 
the amounts covered by a certain suit in this Court entitled 
Sohio Petroleum Com/gomy v. WiUiam G. Stratton, et aL, 

I Chancery No. 87811), together with the aggregate amount 
of money collected from each during the entire period from 
: July 1, 1941 through February 29, 1944; 

! 10. -And, it further appearing to the Court that said 

' sum of $2,813,537.99 includes the 98% of the amount of the 
tax withheld from certain “producers” to whom refund 
has heretofore been made by the State Treasurer pursuant 
I to decrees of refund entered in other causes; that it includes 
the following amounts ordered refunded to the following- 
named individuals by decree entered August 1, 1944 in the 
' cause of Mary G. Kervoin, et al. v, Wright, et aL, Chancery 
No. 83302: 
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Mary G. Kerwin.$9,059^ 

Margaret G. Browne. 9,059.99 

Dorothy G. Up de Graff. 9,121.07 

Birdie R. Gray. 3,430.15 

Birdie R. Gray, as Trustee of Birdie R. 

Gray trust. 2,565.40 

Birdie R. Gray, as Trustee of the Estate 

of Allen Gray, deed.. 4,543.93 

Birdie R. Gray, as Admrx. of the Estate 
of W. W. Gray, deed.. 170.13 


$37,950.66 

11. And, it further appearing to the Court that as a 
result of the refunds ordered paid as referred to in para¬ 
graph 10, there remains in said amount in the Protest Fund 
out of said aggregate sum of $2,813,537.99 originally paid 
into said fund by plaintiff for the eredit of “produeers” 
other than plaintiff itself, only $2,775,587.33; 

12. And, it further appearing to the Court as a matter 
of law, as well as from the statements and allegations con¬ 
tained in the complaint filed by the plaintiff herein, that said 
moneys collected by the plaintiff from various “producers” 
or “managers” and totaling in the aggregate the smm of 
$2,775,587.33 should be returned inunediately to the true 
owners thereof, that is, to the “producers” or “managers” 
(or their heirs or assigns) from whom the plaintiff collected 
^e same. 

13. Now, Thebrfore, It Is Obdebed, Adjttdoed and De- 
CBEED that the motion of the defendants to dissolve the tem¬ 
porary injunction and dismiss the complaint be, and the 
same hereby overruled and the defendants and ea(^ of them 
ordered to answer the said complaint instanter. 

14. Whebeupon, the defendants having elected to stand 
upon and abide by their said motion, and refusing to plead 
further in said cause, the Court l^ds that the plaintiff 
should have repaid to it, from the Protest Fund, all of the 
moneys paid by it under protest during the pendency of 
this cause as oil production taxes in the amounts herein¬ 
above set forth, less those amounts heretofore refunded 
direct to certain “producers” as set out in paragraph 10 
hereof making the aggregate which should be repaid to 
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plaintifr from the Protest Fund the sum of $2,775,587.33, 

I subject, however, to plaintiff disposing of and distributing 
! said moneys as hereinafter ordered and otherwise in con¬ 
formity in all respects with the provisions of this decree. 

15. Now, Thekefoee, It Is Obdebed, Adjudged and 
Decbeed by tliis Court that WiUiam G. Stratton, as Treas- 

I urer of the State of Illinois, refund and repay to plaintiff 
the sum of $22,393.14 out of the funds held in the Protest 
I Fund of the State Treasury to the credit of plaintiff, which 
I sum represents moneys belonging exclusively to and which 
' are the sole property of plaintiff corporation and may be 
I retained by it for its own uses and purposes. 

16. It Is Fubtheb Obdebed, Adjudged and Decbeed 
by this Court that William G. Stratton, as Treasurer of the 
State of minois, be directed to refund and repay to the 
plaintiff the additional sum of $2,775,587.33 out of the funds 
presently held in the Protest Fund of the State Treasury to ' 
the credit of the plaintiff, said sum representing moneys col¬ 
lected by the plaintiff in its capacity as “receiver” from 
“producers” or “managers,” which moneys belong to and 
are the sole property of the various “producers” or 
“managers” (or their heirs or assigns) from which the 
plaintiff collected the same (other than Ihe persons named 
in paragraph 10 hereof), all of said “producers” or “man¬ 
agers’/ being listed on Schedule A, said Schedule A con¬ 
taining what is represented to be a full and complete list of 
aU of the “producers” and “managers” from whom plain¬ 
tiff collected moneys during the entire period from July 1, 
1941 through February 29, 1944, together with the aggre¬ 
gate amount collected from each during said entire period, 
(the amounts collected during the month of February, 1944 
and paid over to the State being covered by decree entered 
this day in a certain other cause pending in this Court en¬ 
titled Sohio Petroleum Company v, Stratton; et al.. Chan¬ 
cery No. 87811), which Schedule A is a part of the ^davit 
filed on behalf of the plaintiff in this cause and which said 
Schedule is hereby made a part of this decree for all pur¬ 
poses ; and the said plaintiff is hereby directed and ordered 
upon receipt of these moneys from the State Treasurer of 
the State of Illinois to immediately distribute and repay 
such moneys to the true owners thereof by refunding to 
each of the “producers” and “managers” whose names 
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appear in said Schednle A, the smn of money set opposite 
his name (or to such other person as estaMshes his ri^t 
to such money as an heir, snccessor or assignee of sndi 
“producer^’ or “manager’’). If it shonld at any time ap¬ 
pear or be bron^t to the attention of the plaintiff that the 
names of one or more “prodncers” or “managers” from 
whom the plaintiff collected Oil Production Taxes, which 
taxes were paid to the State of Illinois-by the plaintiff 
under protest and form a part of the aggregate sum re- | 
turned to the plaintiff pursuant to the provisions of this ! 
decree, have been omitted from the said Schedule of “pro- ! 
ducers” and “managers” filed herewith and made a part I 
hereof, the plaintiff is ordered to make refunds of such I 
moneys so collected and paid over to the State; likewise, if I 
it should at any time appear or be brought to Ike attention 
of the plaintiff that a greater amount than is noted in 
Schedule A was collected from a particular “producer” or 
“manager” and paid over to the State of Illinois by the 
plaintiff, which greater sum is likewise a part of the aggre- | 
gate total of moneys returned to the plaintiff pursuant to | 
the provisions of this decree, the plaintiff is ordered and j 
directed to pay to such “producer” or “manager” such j 
additional sum of money. ! 

17. It is Fxjether Obdebed, Adjudged and Decbeed by | 
this Court that the plaintiff shall file in this Court, not | 
earlier than five and one-half months next following the | 
entry of this decree, and not more than six months next { 
after the entry of this decree, a fuU and complete account- j 
ing, which accounting shall fully and accurately show the 
following: 

A. All moneys distributed by the plaintiff as of the 

date of the filing of the accounting, together with the names I 
of the “producers” and “managers” to whom payments | 
have been made and the amounts paid to each. | 

B. The names of all “producers” and “managers” to I 
whom payments have not been made in full in accordant ! 
with Sch^ule A heretofore made a part of this decree, to¬ 
gether with a detailed statement explaining the reason in 
each instance for the failure to have made payment. 

C. A recapitulation showing the total moneys dis- | 
tributed and the total amount of moneys remaining undis¬ 
tributed and still in the hands of the plaintiff corporation, i 

i 
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This Conrt retains jurisdiction of this cause for the 
purpose of assuring a proper distribution of all moneys 
hereby refunded to the plaintiff and will require the plain¬ 
tiff herein to make additional accountings showing the dis¬ 
tributions of such moneys so long as this Court shall deem 
it necessary and advisable for the protection of the various 
interested parties. 

18. The refunds from the Protest Frmd of the State 
Treasury ordered by this decree may be made by the 
Treasurer of the State of Illinois by preparing a State war¬ 
rant in the full amount to be refunded to plaintiff, that is, 
in the amount of $2,797,980.47, made payable to the plain¬ 
tiff herein and by delivering the said warrant to the plain¬ 
tiff by delivering the same to its attorneys of record or by 
mailing the same to the said attorneys at the following 
address: 

Brown, Hay & Stephens 

714 Firat National Bank Bldg. 

Springfield, lUiuois. 

ViCTOB Hemphill., 

Circuit Judge. 

Eiteee; December 20, 1944 
Filed Dec. 20,1944 
J. Harry Happer, Clerk. 

(Convening Order of Court for 
November Term, 1944, omitted in printing.) 


REPORT OP DISTRIBUTION. 

(Chancery No. 83281—caption omitted in printing.) 

Now comes Sohio Petroleum Company, and pursuant 
to the decree entered in this cause on the 24th day of De¬ 
cember, 1944, herewith submits, as the accounting required 
of plaintiff herein by said decree, the affidavit of E. W. AU- 
gower. Assistant Treasurer of the plaintiff, with respect to 
the distribution made by plaintiff of the monies refunded 
to plaintiff pursuant to said decree, said affidavit being 
hereto attached and by this reference made a part hereof. 
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Whebefobe, plaintiff prays that the said accounting 
be approved, and that such farther order be entered herein 
as the Court may deem proper. . | 

Somo Pbtboleum Company, | 

By Bbown^, B[ay & Stephen^ i 
Its Attorneys, i 

i 

AFFIDAVIT. 

State of Omo, County of Cuyahoga, ss. ! 

E. W. Allgoweb, being first duly sworn, on oath de¬ 
poses and says that he is the Assistant Treasurer of Somo 
Petboi^bum Company, a corporation, and as -sudi is duly 
authorized to make tins affidavit for and on behalf of said ! 
Corporation; that he is generally acquainted with the books | 
and records of said Sohio Petroleum Company pertaining i 
to the matters hereinafter referred to, and has sufficient ! 
knowledge thereof to make this affidavit. I 

Affiant further says: ! 

1. Said Sohio Petroleum Company and its predecessor, 

Sohio Corporation, during the period commencing July 1, 
1941, and ending February 29, 1944, collected a total of 
$2,9^,854.05 under the Illinois Oil Production Tax Law as | 
in effect during said period, and paid to the State of Illinois | 
98% of that amount, or $2,904,596.97, as required by said j 
Law. I 

2. Pursuant to decree entered on August 1, 1944, by I 
the Circuit Court of Sangamon County, Illinois, in case | 
entitled **Mckry G, KerwMi, et al,, v, Wright, et al.,” Chan- | 
eery No. 83302, there was refunded to the producers en- j 
titled thereto out of the monies paid by Sohio Petroleum ! 
Company and Sohio Corporation to the State of Illinois 
under said Oil ProdxKJtion Tax Law, the total sum of 
$38,087.00, leaving in the protest fund of the State of Illi¬ 
nois the sum of $2,866,509.97 out of the monies paid by said 
Sohio Petroleum Company and Sohio Corporation to the I 
State of Illinois under said Production Tax Law. 

I 

3. Pursuant to decree entered by said Court on De- ' 
cember 24, 1944, in case entitled “Sohio Petroleum Com- | 
pany (formerly Sohio Corporation), Plaintiff, v, William 
G, Stratton, et at,. Defendants,** Chancery No. 83281, there | 
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was refunded to said Sohio Petroleum Company by Wil¬ 
liam Gr. Stratton, as Treasurer of the State of Illinois, the 
sum of $2,797,9^.47 as monies paid by said Sohio Petro¬ 
leum Company and Sohio Corporation under said Produc- . 
tion Tax Law, of which $22,393.14 had been paid by Sohio 
Petroleum Company in its capacity as a producer or man¬ 
ager, which sum said Sohio Petroleum Company was en¬ 
titled to retain. The balance of $2,775,587.33 of the amount 
so refunded had been collected from various producers and 
managers, and said Sohio Petroleum Company was ordered 
by said Court to distribute the amount thereof to the per¬ 
sons, firms and corporations entitled thereto. 

4. Pursuant to decree entered by said Court on Decem¬ 
ber 24,1944, there was refunded to Sohio Petroleum Com¬ 
pany by 'V^lliam G. Stratton, as Treasurer of the State of 
Illinois, the sum of $68,529.50 as monies paid by it under 
said Production Tax Law, of which $1,883.^ had been paid 
by said Sohio Petroleum Company in its capacity as a 
producer or manager, and which it was entitled to retain. 
The balance of the amount so refxmded, or $66,646.21, had 
been collected Sohio Petroleum Company from various 
producers and managers, and said Sohio Petroleum Com¬ 
pany was ordered to distribute said sum to the persons, 
firms and corporations entitled thereto. 

5. By said decrees said Sohio Petroleum Company was 
■ ordered to distribute to the persons, firms or corporations 
' entitled thereto the total sum of $2,^2,233.54, which repre¬ 
sented 98% of the Oil Production Tax collected by Sohio 

' Petroleum Company and Sohio Corporation from the per¬ 
sons, firms and corporations to whom said sum was ordered 
to be distributed. 

6. Sohio Petroleum Company has heretofore distribu¬ 
ted all but $8,772.56 of said sum of $2,842,233.54 to the 
persons, firms and corporations entitled thereto, and in ad¬ 
dition ^hio Petroleum Company has distributed to said 
persons, firms and corporations the additional 2% of the 
amount of tax collected from them which had not been paid 
to the State of Illinois. 

7. There remains to be distributed by said Sohio Petro¬ 
leum C<Hnpany the total amount of $8,951.59,98% of which, 
or $8,772.56, had been paid to the State of Illinois and re- 
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fnnded by William G. Stratton, as Treasurei: of said State, I 
to said Sobio Petroleum Company. The names of the per¬ 
sons, firms and corporations entitled to receive distribntidn 
of said sum of $8,951.59 (to the extent that their names are 
known to said Sohio Pe^olemn Company), and the entire i 
amonnt (L e. the 2% retained by said ^hio Petrolemn i 
Company, as well as the 98% paid to the State of Illinois) 
of Illinois Oil Production Tax collected from each of them, 
are shown on the Schedules hereto attached and marked, 
respectively. Schedules A, B, C, D and E, the reasons why 
distribution of the amounts shown on said Schedules has | 
not been made being as follows: I 

a. Schedule A contains the names of, and amounts ! 

of tax collected from, persons, firms and corporations i 
whose present addresses are unknown to Sohio Petro- I 
leum Company, and whose addresses Sohio Petroleum j 
Company has been unable to ascertain in the exercise | . 
of reasonable diligence. | 

b. Schedule B contains the names of, and amounts 
of tax collected from, persons, firms and corporations 
whose interests are subject to liens, adverse claims or 
deficiencies in title which have not yet been settled, or 
are involved in litigation which remains undetermined. I 

c. Schedule C contains the names of, and amounts | 

of tax collected from, persons who are deceased and ; 
whose heirship has not been established. I 

d. Schedule D contains the names of, and amounts 
of tax collected from, persons who are non-resident 
aliens, and to whom distribution cannot be made at 
the present time. 

e. Schedule E contains a list of leases identified by 
the connection number assigned thereto by Sohio Petro¬ 
leum Company on which adequate evidence of title has | 
not yet been admitted to Sohio Petroleum Company, 
by reason whereof Sohio Petroleum Company has be^ i 
unable to determine the identity of the persons, firms 
and corporations entitled to receive payment of Illinois | 
Oil Production Taxes collected by Sohio Petroleum ! 
Company in resx>ect of oil produced therefrom the | 
amount of tax so collected in respect of each such lease | 
being as shown in said Schedule E. 


90 


Stipulation Exhibit **4* 


1 8. With the exception of the smn of $8,951.59 shown 

I on the Schedules hereto attached, Sohio Petroleum Com¬ 
pany has made distribution to the persons, firms and cor¬ 
porations entitled thereto of the entire amount of Illinois 
Oil Production Taxes (i.e. the 2% thereof retained as a 
collection allowance, as well as the 98% thereof paid to'the 
: State of Illinois), collected by Sohio Petroleum Company 
I and Sohio Corx)oration from the x)ersons, firms and cor¬ 
porations listed in the Schedules attached to the affidavits 
heretofore filed in said cases. Chancery No. 83281 and 
I Chancery No. 87811, in the Circuit Court of Sangamon 
County, Illinois. 

Affiant further says that this affidavit is made pursuant 
, to the orders entered by said Court in said cases. Chancery 
No. 83281 and Chancery No. 87811, requiring said Sohio 
' Petroleum Company to account to said Court concerning 
1 distribution of the total sum of $2,842,233.54 refunded to it 
, as Illinois Oil Production Tax monies paid by it to the 
State of Illinois, after collection thereof from producers 
I and managers other than Sohio Petroleum Confpany, and 
that such further accounting as the Court may require will 
be made concerning the sum of $8,772.56 remaining un¬ 
distributed out of the total amount so refunded. 

E. W. AlIiGOWER 

Sworn To before me and subscribed in my presence 
I at Cleveland, Ohio, this 21st day of Jxme, 1945. 

Geoboe W. Hazlett 

Notary Public in and for Cuyahoga 
County, Ohio 

My Commission expires Sept. 21,1946 

Piled July 7,1945 
J. Harry Happer, Clerk 

(Notarial Seal) 

! (Certificate of Clerk to documents comprising Stipulation 
Exhibit ‘*4” omitted in printing.) 
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OPINION O F THE T AX (X)nBT OF THE 
UNITED STATES. 

7 T. C. No. 56. 

(Docket No. 7192. Promulgated July 31, 1946.) 

Petitioner was required, under heavy penalties, by an 
Illinois statute to collect a Ihree percent tax from vendors 
of oil to it, and remit the tax, less its expenses of not more I 
than two percent of the amount of the to the state. | 
Petitioner did so under protest, filed suit at once denying | 
the constitutionality of the tax, and later, after the law was I 
held invalid, returned to its vendors the amount of the tax ! 
returned by the state to it, plus the amount it had retained | 
as expenses. The actual expenses incurred by petitioner I 
in connection with the collection and remittance to the state I 
treasurer of the tax were reflected as expense deductions in | 
its income tax returns filed for the taxable years and such ! 
deductions were allowed by the Commissioner in his de- ! 
termination of the deficiencies. Hdd, the petitioner prop¬ 
erly included the two percent retained in its gross income 
for each of the taxable years. Held, further, petitioner is j 
not entitled to accrue an offsetting deduction of an equal | 
amoxmt to the amounts retained for the reason that it was | 
under no legal obligation in either of the taxable years to ! 
make refunds which it made to customers in subsequent i 
years. Security Flour MUXs Co, v. Commissioner, 321 U. S. I 

281. i 

I 

M, E, Newcomer, Esq., for the petitioners. | 

W. W. Kerr, Esq., for the respondent. | 

. OPINION. I. 

Black, Judge i This case involves income tax for the j 
year 1941 and excess profits tax liability for the year 1942. ! 
Deficiencies were determined in the respective amounts of ! 
$919.69 and $23,954.40. Several items entering into such I 
deficiencies have been disposed of by stipulation and will 
be reflected in decision under Buie 50. This leaves for con¬ 
sideration only the question as to whether there should 
be included in petitioner’s gross income, in each of the tax¬ 
able years, certain amounts retained by the petitioner as 
compensation for the collection and payment to the State ! 
of Illinois of a tax levied on oil purchased by the petitioner. ! 
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I The petitioner was required by law to retain the compen¬ 
sation ont of a tax which it was required to deduct from 
the purchase price of oiL The petitioner protested the tax 
I and it was later held unconstitutional; after which the peti¬ 
tioner refimded to its vendors of oil the amounts so re¬ 
tained. 

The facts are found as stipulated. The following sum¬ 
mary of the facts will suffice for the purpose of decision of 
the only issue presented. 

The petitioner, Sohio Corporation, is a corporation 
organized and existing under the laws of the State of Dela¬ 
ware with its principal place of business at Cleveland, Ohio. 

! Petitioner Sohio Petroleum Company is the successor by 
merger of petitioner Sohio Corporation. Such merger be- 
I came effective as of January 1, 1944. The corporation in¬ 
come and excess profits tax returns for the taxable years 
were filed with the collector for the 18th district of Ohio 
' at Cleveland, Ohio. 

The pertinent facts are that in 1941 and 1942 petitioner 
was purchasing oil in large quantities from various oil pro¬ 
ducers in Illinois; that the Assembly of the State of Illinois 
passed a law effective on July 1, 1941, requiring the peti¬ 
tioner, among others, to retain from the amounts owing to 
its vendors of oil, a heu: of three percent of the value of the 
oil, and to remit it to the State of Illinois, deducting reason- 
' able compensation, subject to the approval of the state, for 
such collection and payment of the t^ the expense not to 
I exceed two percent of the amount of the tax so retained 
from vendors of oil and remitted to the state. The act im- 
, posed heavy penalties for failure to comply therewith. 

' The petitioner was required to keep records, niake monthly 
' returns and secure a revocable registration certificate in 
order to receive oil, and retain and remit the tax on oil. 
Failure to comply with such provision subjected the cor¬ 
porate officers to criminal penalties, and failure to make 
I the monthly return and pay the tax to the State Department 
of fiance subjected the petitioner to liability of cancella¬ 
tion of certificate J*^nd a penalty of 50 percent of the tax 
due, and interest of one percent per month. In addition, 
injunction could be applied for by the state to prevent the 
petitioner from purchasing oil in Illinois, if the act or the 
reg^ulations were violated. The petitioner retained such tax 
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from the amoimts dne its vendors and remitted it, under 
protest, to the State Treasurer, through the taxable years 
after passage of the act, retaining two percent of the 
amount collected as its expenses. The two percent amounted 
to $15,701.95 in 1941 and $23451.02 in 1942. It was not set 
aside in any escrow or trust fund, but was commingled with j 
petitioners’ common income from all sources. i 

Shortly after the effective date of the act of the lUinoiB | 
Assembly, and upon September 17, 1941, petitioner filed j 
action in court, as did others, seeking to have the act of the j 
Assembly declared invalid as unconstitutional, and to re- j 
strain the State Treasurer from transferring the funds col- I 
lected into the general revenue fund of the state. The peti- 
tioner’s complaint alleged, inter alia, that it had become. 
obligated by the act to collect the tax, had done so, had 
retained two percent thereof to comx)ensate it for the cost of 
collecting and remitting, and had paid the remainder under 
protest, to the state, to prevent the imposition of the penal¬ 
ties provided by the act for failure to collect the tax and | 
pay to the state. Bedting the penalties provided by the | 
act, the complaint alleged that petitioner was threatened I 
witii loss of its business in Illinois, should it have failed to 
pay the tax as provided; and that it intended to collect the | 
tax and pay it to the state, under prote^ so long as it was 
threatened with the penalties of the act for failure to do so. 

Promptly after filing the action to have the law declared 
invalid, the petitioner gave notice, in writings of the filing 
of the action to those* from whom it was collecting the oil | 
production tax, stating that the suit was filed to prot^ 
their interests as well as petitioner’s, and that it was 
petitioner’s opinion that the law would be declared un- I 
constitutional and the taxes would be refunded. I 

On March 21, 1944, the Supreme Court of Illinois in ! 
Ohio on Co. V. WHght ei ai., 386 Ill. 206; 53 N. E. (2d) 966, | 
declared the whole act invalid for unconstitutionality, and j 
in pursuance of its mandate the Cfircuit Court of Sangamon I 
County, in which petitioner had filed its case, directed the ! 
state treasurer to refund the entire amount of the produc¬ 
tion taxes collected by petitioner and remitted to him by 
the petitioner, upon condition that petitioner distribute the | 
full amount thereof to the parties from whom it was col- | 
lected. Accordingly, the state treasurer refunded the en- j 
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I tire amount received by him from petitioner, and the peti- 
I tioner returned the moneys, together with the two percent it 
! had retained as compensation for collection and remittance, 

I to the parties from whom it had been retained. In accord¬ 
ance with the decree of the Circuit Court, the petitioner on 
July 7,1945, filed a report with that court. It reported dis¬ 
tribution made by it of all moneys retained from those from 
whom it purchased oil, including the two percent retained 
for services. 

In the computation of its income and excess profits tax 
liabilities, the petitioner deducted the actual expenses in¬ 
curred in connection with the collection of the Illinois oil 
' production tax and remittance thereof to the State Finance 
Department, and such deductions were allowed. These 
deductions are not separately designated. It included the 
$15,701.95 and $23,151.02 in its gross income, but upon re¬ 
ceipt of the deficiency notice, by letter requested the Com- 
i missioner to correct and adjust the deficiency to eliminate 
such amounts from income. This request the Commissioner 
denied and included the amounts in gross income. The 
petition here alleges that petitioner erred in including the 
amounts in income and that the Commissioner erred in 
refusing to reduce the reported income accordingly. 

The petitioner’s argument is, in effect, that it never had 
a right to any of the funds involved; never asserted any 
I such ri^t, but at all times denied such right, that it acted, 
in retaini^ the two percent, only under threat of heavy 
penalties for violation of the Illinois statute, and that later 
in 1944 it repaid the money, so that its gross income should 
not be held to include it. The respondent in substance 
argues that in the computation of petitioner’s income and 
excess-profits tax -liabililies for the years 1941 and 1942, 
the petitioner properly included the $15,701.95 and $23,- 
I 151.02, respectively,' as part of its gross income and the 
actual expenses incurred by the petitioner in connection 
with the collection of the Illinois production tax and re¬ 
mittance of the same'to the Treasurer of the State of Illi¬ 
nois were reflected as expense deductions in said returns 
and said deductions were properly allowed by the respond- 
I ent in the computation of the deficiencies here involved. 
“In other words” says respondent, “although the petitioner 
protested the constitutionality of the tax in question, in all 
other respects the income was unquestionably treated as 



Opinion of the Tax Conrt 


95 


though it was received under a claim of right.” In support 
of his contentions respondent cites: North American OH 
Consolidated v, Biirnet, 286 U. S. 417; Burnet v. Sanford 
Brooks Co,, 282 U. S. 359; Bhim v. Bielvering, 74 Fe<L (2d) 
482; D. H, Byrd, 32 B. T. A. 568 ; 8. B, Heininger, 47 
B. T. A. 95; Security Flowr Mitts Co, v. Commissioner, 321 j 
U. S. 281. We thiTilr respondent must he sustained. In the | 

first place, the Illinois statutes did not require petitioner to j 

, retain two percent of the amount which it collected to com- | 
pensate it for the expenses incurred in collecting and re- j 

mitting to the state the production taxes. The statute | 

permitted the petitioner to deduct for such purposes not 
more than two percent. The statute itself provides as 
follows: 

Each manager and each receiver who is required 
to collect the tax from any producer shall determine . 
the actual cost of making such collection and payment 
to the Department and shall, subject to the approval of ! 
the Department, deduct such cost, not to exceed two i 
(2%) i)ercent of the amount so collected, from the ! 
amount of his tax return. | 

I 

Presumably petitioner, in making its rendition to the j 
State of Illinois, estimated that the cost of collecting and | 
remitting the tax was approximately the two percent al¬ 
lowed by the statute. Whatever the actual cost to x)etitioner 
was for doing this service for the State of Illinois it has 
deducted as an expense for each of the taxable years and j 
these expenses have been allowed by the Commissioner, j 
On this point it has been stipulated: | 

In the computation of petitioner’s income and ex- ! 
cess profits tax liabilities for the years 1941 and 1942, I 
the actual expenses incurred by the petitioner in con- | 
nection with the collection of the Illinois Oil Produc- j 
tion Tax and remittance of the same to the Treasurer j 
of the State of Illinois were reflected as expense de¬ 
ductions in said returns, and said deductions were 
allowed by the respondent in the computation of the . 
deficiencies in controversy herein for the said years 
1941 and 1942. j 

This being so, it seems to us petitioner is required to i 
return as gross income the $15,70L95 and $23451.02 which I 
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! it retained to reimburse it for these expenses. Otherwise 
petitioner would be receiving deductions of expenses for 
which in the same year it is being reimbursed by another 
' and that is not permissible under our income tax laws. It 
I is of course true that if petitioner had known in each of the 
taxable years that it would have to later return to the oil 
producing companies the two percent which it was retain- 
I ing, then doubtless it could have accrued as an offset to the 
amounts in question, liabilities to its customers to make 
restitution of like amounts in future years. It had no such 
knowledge in either of the taxable years. While it believed 
in good faith that the taxing act was unconstitutional, it 
did not know that to be true. Clearly it only intended to 
' make refund of the two percent retted to the oil pro¬ 
ducers, if and when the act was declared unconstitutional. 
If the Supreme Court of Illinois had declared the act to be 
constitutional, there is no reason to suppose that petitioner 
would have ever returned the two X)ercent in question to 
I the oil producers. It would have been under no obligation 
' to do so, either legally or morally. 

I We think that under the facts we have here the case is 
controlled by the Supreme Court’s decision in Security 
Flour Mills Co. v. Commissioner, supra. The substance of 
I the Court’s holding in that case was: The Commissioner 
I and the Tax Court are not authorized to make exceptions to 
general rule of accounting by annual periods upon finding 
' that it would be unjust or unfair not to isolate particular 
I transactions and treat them on a basis of long-term result. 
In the Security Flour MUXs Co. case the taxpayer set up on 
• its books a suspense account which it termed: “Reserve 
for processing tax, claims, etc.” The taxpayer refunded 
various sums to its customers, totaling over $45,000 in 1936, 
1937 and 1938 to reimburse customers for processing tax 
included in the sales price of flour sold them in 1935 and not 
paid to the collector of Internal Revenue as processing 
taxes. In its 1935 tax return the taxpayer deducted from 
I gross income the total of the amounts impounded and ac- 
^ cmed but not paid the collector in the year 1935 as accrued 
tax liability. The Commissioner found a deficiency by dis¬ 
allowing the petitioner’s deduction for taxes accrued but 
not paid in 1935. In its appeal to the Board, the taxpayer 
assigned as its first allegation of error the failure of the 
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Commissioner to allow as a dednction in 1935 the $45^65^ 
which the taxpayer had refunded to its customers in 1936, 
1937 and 1938. Petitioner argued that it was necessary to 
do this in order to correctly reflect its income. We sus- 
. tained petitioner on authority of Catmon Valley MUling Co., 
44 B. T. A- 763. See Security Flour MiUs Co., 45 B. T. 
671. We were reversed by the Tenth Circuit, see Cowi- 
missioner v. Security Flour Mills Co., 135 Fed. (2d) 165, 
and the Supreme Court granted certiorari and afiSrmed the 
Tenth Circuit and reversed us. The Supreme Court in its 
opinion, among other things, said: 

• • • As it admittedly received the money in ques¬ 
tion in 1935 and could not deduct from gross income 
and (sic) accrued liability to offset it, the receipt, it 
would seem, must constitute income for that year. 

In the instant case the petitioner has in each of the 
taxable years retained out of the price due its customers 
for oil purchased from them, three i)ercent tax due the State 
of Illinois. Of the amount thus retained, petitioner paid 
over to the state treasurer 98 percent thereof. As to this 
latter amount there is no controversy. But as we have 
already pointed out, petitioner had retained and com¬ 
mingled with its own funds the other two percent and un¬ 
less petitioner is entitled to accrue against these amounts 
the refunds which it subsequently made to its customers 
in 1944, it is taxable on these amounts in 1941 and 1942 
under the language of the Supreme Court’s opinion in the 
Security Flour MUts Co. case, supra. We think petitioner 
could not properly accrue on its books in 1941 as an offset 
against the $15,701.95 which it retained that year an equiva¬ 
lent amount wMch it actually refunded to its customers in 
1944. The same thing is true of the $23451.02 collected 
and retained by petitioner in 1942. The principles of the 
Security Flour MiUs Co. case forbid such an off^t accrual 
There would be no more reason to allow petitioner such 
an accrual in the taxable years which we have before us 
than there was to allow the taxpayer in the Security Flour 
Mills Co. case the benefit of such a deduction of the $45,- 
865.90 in 1935 for amounts which it refunded to customers 
in 1936, 1937 and 1938. The Supreme Court in the Secu¬ 
rity Flour Mills Co. case refused to permit such an adjust¬ 
ment 
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In Brown v, Helvering, 291 U. S. 193, the Supreme 
Court laid down the strict rule that a contingent liability 
which is dependent on the last day of the accounting period 
upon a future event is not a deductible accrued liability for 
the taxable year. The Court stated: 

• • • But no liability accrues during the taxable 
year on account of cancellations which it is expected , 
may occur in future years, since the events necessary 
to create the liability do not occur during the taxable 
year. Except as otherwise specifically provided by 
statute, a liability does not accrue as long as it remains 
contingent. • • • 

As we have already pointed out, there was no fixed and 
certain liability on petitioner’s pairt in either of the tax¬ 
able years to make any refunds to its customers of the two 
I)ercent which it used as reimbursement for collecting and 
remitting the tax. On this point see the discussion of the 
Tenth Circuit in Commdssioner v. Security Flour MiUs Co., 
swgra, in which the court said: 

• Here the taxpayer received from its vendees 
amounts equal to the processing tax on flour sold dur¬ 
ing the period in which the injunction was in force. 
It made no promise or contractual obligation to repay 
any or all thereof in the event the act was declared 
unconstitutional, or otherwise. • • • But it became 
entitled to the money and actually received it in 1935 
under claim of right without legal restriction as to its 
use and disposition, and it. therefore constituted tax¬ 
able income in that year. (Citing authorities.) 

The Commissioner contends that as a matter of fact 
there was never any liability on petitioner’s part to re¬ 
fund any of the two percent which it deducted for expenses. 
The Commissioner contends that what petitioner was 
l^ally bound to refund to its customers in 1944 was the 
98 percent which the Treasurer of the State of Illinois 
refunded to petitioner and that petitioner simply acted as 
a volunteer when it refunded the other two percent. We 
do not express any opinion as to the merits of respondent’s 
contention in this respect. We do not have the year 1944 
before us. We do hold, however, that petitioner was under 
no legal obligation in either of the taxable years to make 
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any fntnre refunds to its customers of the amonnts in 
question and we therefore sustain the determination of the 
Commissioner on this issue. 

Reviewed by the Court. 

Decision tcUl he entered wnder Rude 50. 

Hill, J., dissents. 

Disney, J., dissenting: The petitioner, in the taxable j 
years, purchased oiL It did not, until later, fuUy pay ! 
therefor, because of an Illinois statute forbidding. Out of i 
this situation the majority opinion spells income to the ! 
petitioner. j 

Beginning disposition of the question, the opinion says: 

• • • We think respondent must be sustained. In 
the first place, the Illinois statutes did not require j 
petitioner to retain two percent of the amount which ! 
it collected to compensate it for the expenses incurred | 
in collecting and remitting to the state the production I 
taxes. The statute permitted the petitioner to deduct I 
for such purposes not more than two percent. • • • j 

I 

Neither party suggested such an argument, and no j 
point whatever is made by either as to the difference be- | 
tween the actual deductions and the two percent. Appar- i 
ently the actual expense was either actually two percent, I 
or it was so nearly so that the parties thought the differ¬ 
ence was so negligible as to be unworthy of attention. All 
facts were stipulated. If there had been any appreciable j 
difference, it would doubtless have been noted and relied on. | 

I do not think decision should be based on something the j 
parties altogether disregarded. i 

Next, after noting that the actual expense was de- | 
ducted and allowed by the respondent, the majority view I 
is expressed as follows: I 

This being so, it seems to us petitioner is required | 
to return as gross income the $15,701.95 and $23,151.02 
which it retained to reimburse it for these expenses. 
Otherwise petitioner would be receiving deductions j 
of expenses for which in the same year it is being re- 
imbursed by another and that is not permissible under ! 
our income tax laws. • • • | 
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I Such condnsion, however, seems at war with the facts. The 
1 X>etitioner was not being ^‘reimbursed by another” for ex¬ 
penses, but under the coercion of a highly dangerous state 
' law was retaining its own money out of the price it had 
agreed to pay for oil, to the extent of expenses approved 
by the state, forced upon it, at the same time protesting 
such coercion, proceeding in court to eliminate it, if pos- 
I sible, and assuring the oil producers that their interests 
were being protected, and that in petitioner’s opinion the 
tax would be refunded. Shall we judge such a situation 
by any ordinary standard of reimbursed expenses? The 
majority view, moreover, fails to take into consideration 
' the fact that petitioner was in business, and as a part of 
that business actually incurred the expenses, therefore had 
the usual right to d^uct them. Deduction was, or should 
have been, allowed for that simple reason, and without re¬ 
gard to any retention or reimbursement. Without such, 
the petitioner would surely not have been denied deduc¬ 
tion. Incurring these expenses helped to keep petitioner 
in business, by complying with a law which might have de¬ 
stroyed its business in Illinois, just as did the expenses 
approved in Comimssioner v. Mein^er, 320 U. S. 467. 
Conclusion here, in my view, can not logically be based on 
the fact of expense deduction. In addition, the majority 
opinion considers the petitioner as if it retained or col¬ 
lected from the oil producers because it had the' expense,, 
therefore taxes the amount; whereas, conversely, the peti¬ 
tioner'actually incurred the expense because, and only be¬ 
cause, it had, through fear of consequences, obeyed the Illi¬ 
nois law, collected the tax, and made the deduction from 
purchase price. If, therefore, it has and makes no claim 
of right, and is not without restriction as to disposition of 
the amount, there is not income. 

In A. P. Giawniniy 42 B. T. A. 546, we, and the Circuit 
Court affirming, 129 Fed. (2d) 638, hdd that income may 
be forced on no man. It h^, moreover, long been the law 
that one who receives income under claim of right thereto 
and without restriction as to its disposition, is to be taxed 
thereon, even though it be later decided that he must re¬ 
pay. North American OH Consolidated v. Burnet, 286 U. S. 
417; National City Bank of New York, Executor, 35 B. T. A. 
975, and cases there collected; CommAssioner v, Los Ator- 
mitos Land Co,, 112 Fed. (2d) 648. On this subject. Com- 
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missioner v. Security Flow Mills Co., 135 Fed. (2d) 165, 
says: 

. • • • Bevenne received under claim of right with¬ 
out restriction in respect of its use or disposition con¬ 
stitutes taxable income, even though the one receiving 
it may thereafter be adjudged liable to restore it or its 
equivalent North American OH Consolidated v. Bur¬ 
net, 286 F. S. 417, • • • 

• • • But it became entitled to the money and actu¬ 
ally received it in 1935 under claim of ri^t without 
le^ restriction as to its use and disposition, and it 
therefore constituted taxable income in that year. • • • 

With most obvious reference to the same idea and to 
what the Circuit Court had said, the Supreme Court in 
Security Flour MtUs Co. v. Commissioner, 321 U. S. 281, 
specifically pointed out that therein the processor of flour 
(who was seeking deduction of processing taxes), ‘‘in figur¬ 
ing its costs and its sales price to consumers, added the 
amount of the processing tax, but it collected its purchase 
price as such and designated no part of it as representing 
the tax. The petitioner received the purchase price as 
such.’’ The Cotui;, in my opinion, plainly limited its whole 
conclusion so as to except and not affect the principle that 
one not claiming right to income should not be charged 
therewith. The language is pointless and unnecessary 
otherwise. And Brown v. Havering, 291 U. S. 193, also 
relied on by the majority opinion here, likewise emphasizes 
its distinction from such a case as this, when referring to 
insurance agent’s commissions: 

• • • When received, the general agent’s ri^t to 
it was absolute. It was under no restriction, con¬ 
tractual or otherwise, as to its disposition, use, or 
enjoyment. Compare North American OU Consoli¬ 
dated V. Burnet, 286 U. S. 417. • • • (Italics supplied.) 

The majority opinion here specifically states that, “The 
petitioner was required by law to retain the compensation 
out of a tax which it was required to deduct from the pur¬ 
chase price of oil,” and elsewhere repeats that idea. Never¬ 
theless, it is based squarely upon Security Flour Mills Co., 
supra. To me this is a remarkable situation. Taking a 
case of admittedly forced retention of expense forced upon 
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\ the petitioner, nevertheless the opinion holds the petitioner 
to have income, despite the clear exception of jnst sndi a 
situation from the very case primarily and almost entirely 
relied on, and despite the fact that in the Security Flour 
MiUs case the petitioner domed liability to its customers, 
while here the petitioner at all times contended in court 
that the money belonged to the producers. In the Security 
Flour Mills case the customers intervened and sought the 
money, and the petitioner resisted. The situation is in sub¬ 
stance the reverse of the one here involved. 

• The gist of the majority opinion is, that since the 
Security Flour Mills case holds that exceptions may not be 
' made to the general rule of accounting, because of injustice 
in not isolating particular transactions and treating them 
on a long-term result, since the petitioner therein was not 
entitled to a deduction for processing tax not paid, though 
I “included in the sales price of flou»,” and since the peti¬ 
tioner here could not accrue a liability to the oil producers 
because of contingency, the petitioner here had income in 
the amounts involved. 

' Such tre ataient giv^ no co TiaideratioT^ ’Vfjhatever to the 
fact*bf coercive riceipt of the income, wd the petitioner's 
I ^nstant and consistent proteff tryg^ffRlT it.r the nega- 

i tion of daim of right , if tbe^ e was no such element in the 
I case, despite the exception of just such a case by Securi^ 
I Flour _ That case is no basis for the conclusion here: 

i on the contrary, it recognizes the doctrine upon which the 
petitioner reties. In Kmyht Netospapers v. Commissioner, 
143 Fed. (2d). 1007, the court says, in this connection: “No 
claim of right resulting from the directors’ action was ever 
I asserted by any one.” In Walter 7. Bones, 4 T. C. 415, the 
respondent relied upon the North American Oil Consolu 
I doled case, but we upheld the petitioner in his contention 
' that he had no income, saying that he had a legal right to 
' refuse a check for commissions where the amount due him 
was in dispute until later, and he was contending for a 
I larger amount. Here, the petitinn er had not only a legal 
i- ground for contending that the whole matter was unconsS - 
fationah bnt It f^iveo the money involved from 

i anyone It already had the money—its own money—a nd 
I wisnea to pav It out for oil purchas^ but the legal righE! ’ 
of the stai^^ft f^rhadA. The Court oi Olaims in Sreemvald 
V. Umted Stoles, 57 Fed. Supp. 569, 570, considered a case 
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of the money, held that be cause o 
^*claim of riimt^^ doctrine did not apply, and me petitioner 
was not taxable. Here, the mistake was one of law._the 


e mis 


TOole matter heiTif y and the petitioner, sq 

contending^ never made any claim of right In Clinton 
Hotel Heatty Corp, v, Cow^^sioner, Fed. (2d) 968, it 
was held that money received under a lease, bnt as security 
for future rent and with no present ri^t or claim of full 
ownership “was not income.’* 

Moreover, to affirm, as does the majority opinion, that 
there is no certainty of offsetting liability to the producers 
is to admit that t he right to income was at leftst HnnbtfnL 
for the ri^t to income obviously could not be more certain 
that the right to offset liability — to sav nothing of the dis- 
daimer of ri^t by the petitioner and the enforced receipt— 
if merely to declhie, unwillingly and for fear of a statute, 
to pay in full for oil purchase^ is receipt. I do not think 
it is. In fact the moneys represent past income of the peti- 
tioner.~ ut >on w hich we may assume it paid, t axes, a nd the 
tax now proposed IS merely Decause peutiondr fees not paii 
fhemonen ottt pursuant io its contract of purckase , because I 
of me legal danger m so domg. _ TM5 15 B6t mcome in my | 
yiew. It might have been breach of contrad? since me la^ 
was unomstitutionai. Put it was not me receipt of additional 
income, but only taiiure io dispose of income already 


mcome, out only laiiure 

in ihe Recurny _ 

sold and actually received money, nere it purenased, yet i 
is said to be in the same position because it did not fullyl 
pay until a later year. This appears to me a curious inr ! 

of thft prindplft of the SSeewrttv if' tour Jtiuls case. } 
In addition let it be noted that a deduction for taxes notj 
paid but contested was sought in Security Flour Mills;] 
while here the petitioner primarily seeks to prevent addi-^, 
iion of income. 

The fact that the petitioner merely, because of the comj 
mand of the statute, failed to pay fully for the oil received 
disposes also of the idea that it “commingled with its owi| 
funds the other two percent,” which seems to be relied upon 
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as showing freedom of disposition of the money. 


i 


r cent was alread' 


hnds, which it woi 


\d y a commingled part of petitioner* 
imdhave paid ont nnder its pnrdfih^ 


o 

s own 


pnrcnase con- 


"bact haA the law not prevenied; and sncn simple involnn^ 
tary failnre to pay can be no logical proof of snch nnre- 
stricted dominion over fnnds received nnder claim of ri^t 
as in other cases has caused taxation. 

Though the majority opinion finds that the law required 
retention of the expense money, nevertheless, I think analy¬ 
sis of the reasons for sudi conclusion will assist in a clear 
view of the situation here. 

The statute not only provided **shall collect^* the tax^ 
i but also ^*snaii ~ ^ ^ deduct sncn cost. ” The i)eiitioner 
was forcec4 by dire penalties both civil and criminal, to 
collect, or rather here to retain, the three per cent tax—^the 
entire three per cent. It was thus required to retain that 
portion going to cover expenses, and once retained, if it 
was income it would be so even though passed on to the 
state, or returned to the producer. Though the statute per- 
mitt^ petitioner “with the consent of the Department” to 
“enter into any other contract, for the payment of the tax” 
it is to be noted that such contract must provide for the 
“payment of the tax”—^three per cent, so petitioner had no 
chance, without violation of law, to escape retention of the 
“expense” portion of the three per cent. .Note too, that 
contracting was possible only by consent of the Depart¬ 
ment, and though all facts are here stipulated, no such con¬ 
sent appears, and we properly therefore eliminate such con¬ 
sent, and find the petitioner unable to contract. Moreover 
the statute says nothing of contracting as to the expenses; 
and in addition their deduction was “subject to the ap¬ 
proval of the Department” so not subject to contract 
'Without such approval, even the amount could not be 
known, therefore, it would be impossible to contract for 
collection of the tax, without inclusion therein of the “ex¬ 
pense.” Thus we see the petitioner absolutely bound to 
act as it did. In the face of the statutory mandate “collect 
&e tax” the taxpayer, however it might wish to let the oil 

f expense money, and so es^pe 


>roctncer Jtftcp th^ ftmomiT. or ei 


pr... . 

ffie presen t iTiftoniA qnAatimri, worilH iTiHeeH have been , io say 
the least, the “incorrigible ontimiat^* had it collected less, 
and would not have known how to collect less, not knowing 
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matter I am not at all suggesting that we ^'make 
exception to the general mle of accounting b^r anrinal 
periods’’ as the words of the majority opinion mn, but lam 
snggestine that eatabliahed law haw already made an 
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ses the gnestion presented here. The majority relies o: 


no case mvolving involuntary receipt of income, or income 
received under claim of ri^t It merely seeks to extend 
the generalities of Security Flour Mills altogether beyond 
Ihe extent there intended, and to a case involving different 
facts and principles. 

The petitioner here, from beginning to end, did all that 
it could to indicate its opi>osition to the law, including re> 
turning the “expense” deduction to the producer. If any¬ 
thing could negative claim of rig^t, it appears to have been 
done here. In the absence of voluntary collection or reten¬ 
tion of the two per cent of the tax, the petitioner is shown 
free from that frame of mind, claim to the money, which in 
Comfrdssioner v. WUcox, — U. S. — (Feb. 25, 1946) is 
shown to be controlling, and without which it was held the 
petitioner there was not taxable. There is no essential 
difference between the absence of any legal ri^t to money 
in the embezzler there considered, and the absence of any 
legal right in the petitioner here, under an unconstitution^ 
statute which, csb initio, could be no basis of right or imi>osi- 
tion of duty. If a petitioner’s ri^t to money received is 
only voidable and not void, he may have income; Griffin v. 
Smith, 101 Fed. (2d) 348, where it was held that the peti¬ 
tioner was taxable on compensation since his ri^t to it was | 
voidable only, as distinguished from absolutely void. The j 
case serves to accentuate the fact of no income here, where | 
the whole procedure was unconstitutionaL “No ri^ts are j 
conferred, no protection is afforded, and no duties can be | 
imposed, by such a statute,” Le., an unconstitutional statute. 
16 Corpus Juris SeciMdvm 289; Peters v. Gilcrest, 227 U. S. 
483; India Oolithic Stone Co. v. Ridge, 91TJ. S. 994; 12 C.,J. 


I 
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800; 16 C. J. S. 287. This is a complete answer to any 
thon^t that the petitioner had no obligation, in the taxable 
years, to complete payment for the oil it had purchased, and 
not retain any portion thereof. The WUcox case particu¬ 
larly points out that the embezzler had the relation of 
debtor to the employer. The same is clearly tme here, for 
petitioner had obtained the producer’s oil. When we add 
the fact of petitioner’s protest and opposition throughout, 
to the unconstitutional statute, and reiterated contention 
that it was so, I discern, not claim of right but its antithesis. 

In H, Lewis Brown, 1 T. C. 760, we distinguished be¬ 
tween a claim of right in the North American Oil Console 
dated case, and a “qualified claim of right” in that thou^ 
an attorney received money, he recognized that another 
mi^t not agree with his claim thereto; and we took the 
later agreement on the amount into consideration, refusing 
to sustain the respondent’s contention of receipt of the en¬ 
tire amount xmder the North American ConsoUdated case. 
In Baird v. United States, 65 Fed. (2d) 911, the Court held 
that though money received for sale of realty is ordinarily 
taxable in the year of receipt, yet where in that year the 
ri^t to retain it was in doubt “because of certain provi¬ 
sions in the agreement” that it was not returnable as in¬ 
come. Here we have not even a “qualified claim of right” 
but a contention that there was no such right. 

In no case containing these elements has income been. 
found. Failure to pay out its own funds for such strong 
reasons later so fully sustained as to be regarded unconsti¬ 
tutionality, is no logical basis for taxation of income. I do 
not believe the taxpayer should be ground between the 
' upper millstone of Federal taxes and the lower millstone of 
a punitive state statute. This case should not be decided 
without regard to the claim of right doctrine merely be- 
' cause of generalities not considering but excepting it. I 
therefore respectfully dissent. 

Abnold and Habbon, JJ,, agree with this dissent. 

Habbon, J., dissenting: I agree with the dissent of 
Judge Disney, but wish to add as further reasons for my 
dissent, perhaps at the risk of some repetition, the follow¬ 
ing: 

(1) Petitioner reported income on the accrual method. 
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(2) In the taxable years, petitioner contracted for 
purchase of oil from oil producers :which created a definite 
liability in petitioner to pay its vendors the full amount 
of the contract prices. Therefore, petitioner had to accrue 
as its costs of oil, in 1941 and 1942,100 percent of the con¬ 
tract prices. 

Separate and apart from the above, was the procedure 
of collecting a tax for the State of Illinois. 

The tax was on the oil producers, not petitioner. They, 
like petitioner, had to report in income the full amount of 
the contract prices in 1941 and 1942, and they could deduct 
as a tax the 3 percent Illinois tax at some time. Under the 
holding of Security Flour MiUs Co,, su/pra, if I xmder- 
stand the full import of that decision, the oil producers 
could not deduct the Illinois tax, for which they denied lia¬ 
bility, until the year in which the validity of the tax was 
established, if the tax was held to be valid. The oil pro¬ 
ducers denied liability for the tax, as in Security Flour 
MiUs, The oil producers had no choice in the matter of 
paying or not paying the tax. 

(3) The Illinois statute had severe compulsory fea¬ 
tures. (a) It deprived the oU producers of any say in pay¬ 
ing or not paying the tax, for it requires vendees of oil 
producers to collect the tax out of purchase contract 
moneys, (b) It compelled purchasers of oil, such as peti¬ 
tioner was, to collect the tax, and (c) to pay to themselves 
the tax collecting costs ovi of the toa>. It made purchasers 
of oil agents of the state, i.e., tax collectors. 

Petitioner was caught between the state and those 


from whom it bought oil. In theory it paid oil producers i 
all of the contract prices, and then collected a tax from ! 
them. I 

Petitioner held back from oil producers 3 percent of | 
contract prices as a» agent of the state, under a claim of | 
right of the staie to a tax. Two percent of that tax, which ! 
petitioner had to hold for its expenses, was also held sub¬ 
ject to a claim of right of the state, for petitioner could be 
paid its tax collecting expenses only out of the tax. Theo¬ 
retically, all of the tax had to be paid to the state first, | 
before the state could pay costs to the tax collector. The, 
statute short-cut this by requiring the tax collector, peti- j 
tioner here, to keep part of the tax collected for expenses! 
of tax collecting. I 
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(4) Petitioner incurred expenses in collecting the tax 
^and was ont-of-pocket those expenses. Having incnrred 
snch expenses in 1941 and 1942, petitioner had.claims 
against the state for those expenses. This must be recog¬ 
nized, even thongh the Illinois statute operated in such way 
that the expenses were supposed to be paid out of the tax 

^ moneys. One reason for this is that whether or not 
^petitioner was ever paid by the state for its expenses, peti¬ 
tioner incurred expenses in fact, and, for income tax pur¬ 
poses, the expenses had to be deducted in the year in which 
incurred. Deduction could not be postponed until it should 
become certain whether the stete could make payment to 
reimburse the expense. 

The question here is whether petitioner had to report 
in 1941 and 1942, as income, the amounts for which it 
had claims against the state, to wit, $15,000 and $23,000, 
' to use round figures. It is an established rule that a tax¬ 
payer reporting income under the accrual- meteod mu^ 
report income in the year in which his right to income and 
i the obligor’s oUigation to make payment have become final 
and definite in amount. Security Flour Mills Co. v. Com¬ 
missioner, supra. 

It has been held that a taxpayer is not required to 
report as income an amount which it may never receive. 
North Americcm OH ConsolidcUed v. Burnet, supra. It has 
been held that if conditions in a tax year make it uncertain 
that a taxpayer will ever receive anything at all on its 
claim, the taxpayer does not have to make any accrual of 
the income represented by such uncertain claim. Jamaica 
Water Supply Co. v. Commissioner, 125 Fed. (2d) 512, 513; 
certiorari denied, 316 U. S. 698. 

(5) The above question cannot be fairly decided unless 
this Court, at the outset, makes a construction of the fact- 
situation which petitioner occupied in 1941 and 1942. This 
involves a subsidiary question: In what capacity did peti¬ 
tioner hold part of the disputed tax, $15,000 in 1941 and 
$23,000 in 1942? 

The 3 percent tax was being contested in the taxable 
years by those on whom the tax was imposed, the oil pro¬ 
ducers. Petitioner, being put in the position of a tax col¬ 
lector by force of a statute, joined the oil producers in 
I litigation which question the validity of the tax. This 
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litigation pnt in issue title to all the funds—^the 3 percent of | 
contract prices—^which petitioner had been required to | 
collect, l^tle to the part of the tax which petitioner was | 
required to keep to cover its tax collecting costs was just as i 
much in question as was title to the part of the tax which ! 
petitioner had been required to turn over to the state. ! 
There was no provision for putting any of these moneys in j 
the hands of a receiver. But that one fact shoTild not wei^ | 
against petitioner. Petitioner could be paid for its tax | 
coUectmg expense by the state only out of the tax itself, | 
(the state could not make payment to iietitioner out of its ! 
general funds) and since title to all of the tax moneys was i 
the subject of litigation in 1941 and 1942, it seems clear, j 
and I think should be held, that petitioner hdd the $15,000 i 
and the $23,000 in 1941 and 1942 as a trustee for such entity 
as had title to the tax moneys, of which the above sums were 
a part, or that it was holding these sums as an agent for the | 
state until decision would be made of whether the state was | 
entitled to the entire fund representing the tax. | 

(6) The construction suggested above, removes from | 
this case the argument that petitioner received x>ayment j 
from the state in 1941 and 1942. But further reason for j 
concluding that petitioner received nothing from the state 
in the taxable years in payment for its claim against the I 
state for tax collecting expense, is that the state had no ! 
funds of its own in the taxable years out of whidi to pay i 
petitioner. Litigation pending on the matter, all that the | 
state had in 1941 and 1942 was an undetermined claim of | 
right to all the tax funds, including the sums held by | 
petitioner. Those sums were held by petitioner, as an | 
agent of the state, subject to a contingency that the state | 
had no title to them. This must be true bemuse petitioner, [ 
as a corporation, was contesting the tax, and it had followed I 
the course of collecting the tax and holding out part of the I 
tax moneys under protest, and only under the compulsion I 
of the statute. In other words, petitioner held the $15,000 
and $23,000 under the staters daim of right, not under its 
own claim of right. Petitioner contended that the funds, 
belonged to the oil producers. 

As has been pointed but before, the state could pay I 
petitioner for its expenses only out of the tax moneys, andl 
if the tax were held invalid, the state could and wo^d pay! 
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petitioner nothing. Furthermore, if the tax was invalid, as 
it was held to be in 1944, it was invalid at all times, and 
title to the tax moneys, including the sums here in question, 
was in the oil producers in 1941 and 1942, that is, db imtio. 

Under all of the facts and the circumstances, I think 
the conclusion should be that petitioner had only a claim 
against the State of Illinois in 1941 and 1942 for payment 
for services rendered to the state, and that in the taxable 
years the payment by the state of the claim was dependent 
upon the constitutionality of the tax statute, regarding 
which litigation was pending; that the existence of the court 
proceedings created sufficient doubt and uncertainty in the 
matter of the state’s making payment to petitioner for its 
tax collecting services so as to require a holding in this 
case that income did not accrue to petitioner in 1941 and 
1942 under its claim against the state. Petitioner might 
never collect from the state because of the peculiar situ¬ 
ation which tied together inseparably the ability of the 
state to make payment of the costs of collection with the 
validity of the tax. Also, petitioner’s right to receive pay¬ 
ment of its costs from the state was tied to the state’s right 
to the tax moneys, which right was not decided until 1944. 
I think it is correct to say that the obligation of the state 
to pay petitioner for its costs depended upon the state’s 
ri^t to the tax moneys. Both the ri^t of the state to the 
tax and its obligation to make payment to petitioner were 
undetermined in the taxable years. In that situation peti¬ 
tioner should not be required to report as income in 1941 
and 1942 sums which it might never receive. North Ameri¬ 
can OH Consolidated v, Burnet, .supra; Jamaica Water 
Supply Co. V. Commissioner, supra. 

The situation here is unusual. Petitioner was caught 
in a complex web which was not of its own making. The 
circumstances require recognizing the various roles which 
petitioner had to play, if a fair result is to be reached. I 
respectfully note this dissent for the purpose of giving 
that recognition of the taxpayer’s several capacities. I 
believe that the question presented here should not be de¬ 
cided any differently than it would undoubtedly be decided 
if all of the tax moneys, and particularly the $15,000 and 
$23,000, had been held by a trustee or impounded in some 
way during the time litigation over the validity of the tax 
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was pending, which included the taxable years, because peti¬ 
tioner did not voluntarily get enmeshed; it followed a 
course under the mandate of a statute. 

Another unusual feature is that the normal flow of the 
' moneys was short-circuited in two ways. Money owing 
from petitioner to oil producers never reached the oil pro¬ 
ducers. Part of the tax money which the state claimed 
did not go to the state. Both of these short-cut courses 
were required by a statute, which was later held invalid. 
But the requirements of that state statute should not make 
us unable to see who the claimants to tax money were; why | 
petitioner did not hold any of the tax money under a claim I 
of right of its own; why petitioner was not holding part { 
of the tax money free from restrictions; and that until the j 
right of the state to the entire fund of tax moneys was de- | 

termined, petitioner held part thereof as an agent of the > 

state and not under its own claim of right. Petitioner held j 
part of the tax money pending determination of who owned { 
it, the state or the oil producers. | 

I do not find in the facts that petitioner held part of | 
the tax money under a claim that it belonged to it, as money i 
^*paid” by the state on an account due, and that at the same I 
time petitioner claimed that the money belonged to the oil I 
.producers. Petitioner was a party, with the oil producers, | 
in suit against the state challenging the validity of the tax. | 
Pending decision of the litigation, petitioner was an un- | 
willing agent of the state. | 

Respondent has determined that petitioner had taxable j 
income in 1941 and 1942 under an agreement of the State of 
Illinois to pay it for its services in collecting a tax for the 
state. The broad cpiestion has to do with the tax concept 
of income. Whether or not petitioner received income can¬ 
not be answered by a superficial reference to a fund of | 
money, $15,000 and $23,000, over which petitioner had mere | 
custody pending litigation over title to that fund. If the | 
state statute was invalid those funds, which had become the I 
income of the oil producers in 1941 and 1942 under oil pur¬ 
chase contracts made in those years, never were endowed 
with the character of state’s money derived from a tax. 
Until the funds first took on the nature of state’s money, | 
they could not take on the character of income to petitioner, j 
The question whether the funds were income to petitioner | 
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in ld41 and 1942 cannot be answered and determined by 
the naive fact that petitioner had mere possession of the 
' funds in 1941 and 1942. Mere possession of money does 
not make it income for tax purposes. That has been demon¬ 
strated frequently in cases where money held by a trusty 
' trust income, has been taxed to another person, the grantor 
of the trust. Here the money in question originally was 
owned by petitioner; it became payable to others under con- 
J tracts; but by operation of a state statute it became frozen 
in the custody of petitioner. The money was in such frozen 
state in 1941 and 1942. That being a fact, 1 am unable to 
I perceive that the money had become income, from a tax 
standpoint, to petitioner in 1941 and 1942. 

Offer, J., dissenting: It is merely confusing to con¬ 
sider the present proceeding as though petitioner might 
have been in receipt of income. AU that is involved is a 
' matter of deductions' and the sole question is whether peti¬ 
tioner’s accounts properly reflected its true income. Be- 
I sxx>ndent concedes that petitioner was entitled to accrue 
and deduct for the expenses actually incurred in collecting 
and transmitting the withheld tax to the State. All that 
could be involved, in addition, is to determine whether 
petitioner is likewise entitled to deduct 100 percent of the 
contract price of the oil it purtdiased, or only 97 percent 
since that is the amount it acknowle^ed as owing to its 
vendors. 

Unfortunately, the meager stipulation upon which the 
case was presented does not supply the fundamental in- 
• formation upon whidi it is possible to determine whether 
that issue is present. It seems to me that the case should 
consequently be set down for a further hearing to permit 
the parties to introduce proof as to the speciflc bookkeeping 
entries which petitioner actually made. 

If, upon that, supplemental record it appears that peti¬ 
tioner deducted the full amount whirii it had contracted to 
pay to its vendors, the correct result would be, it seems to 
me, to deny so mu^ of that deduction as constitutes a non- 
accruable item in the years before us. Petitioner retained 
the 2 percent of the 3 percent and notwithstanding its claim 
of unconstitntionality apparently proposed to continue to 
retain it until the question had been set at Test. It did not 
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acknowledge its debt to its vendors unconditionally, and 
at least as of the end of the tax years in issue was under no 
legal liability to make payment. Hence it was prevented 
from entering a proper accrual at that time. Security Flour 
Mills V, Commissioner, 321U. S. 28L 

If, on the other hand, all that it accrued as a liability 
to its vendors was 97 percent of the purchase price, the 
other 3 percent being accrued in part (98 percent) as a 
liability to the State, and the balance (2 percent) as ex¬ 
penses actually incurred, then its accounting for the trans¬ 
action was unmistakably correct for the years in issue, and 
the deficiency would be improper. I see no way, however, 
to approach a solution of this apparently confusing con¬ 
troversy without knowledge of that indispensable fact 
I accordingly dissent from the present disposition of 
the question, even though it might eventuate that the con¬ 
clusion reached is correct 


\ 
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DECISION OF THE TAX COX7ET 
OF THE UNITED STATES. 

(Entered September 9,1946 by Eugene Black, Judge.) 

Pursuant to the determination of this Court as set 
forth in its Opinion promulgated July 31, 1946, the re¬ 
spondent herein 61^ a proposed recomputation on August 
26, 1945, to which petitioners filed their acquiescence Sep¬ 
tember 6, 1946, now therefore, it is 

Obdebed and DscmED: that there is a deficiency in 
income tax for the calendar year 1942 in the amount of 
$622.51; that for the calendar year 1941 there are over¬ 
payments in income tax and excess profits tax in the re¬ 
spective amounts of $6,061.53 and $2,348.90, all of which 
amounts were paid within three years before the filling of 
the petition; and that for the calendar year 1942 there is 
an overpayment in excess profits tax in the amount of 
$11,046.66, aU of which was paid within two years before 
the mailing of the notice of deficiency. (Section 322 (d). 
Internal Revenue Code.) 

(Signed) Eugene Biack, 
Judge. 

Enter: 

Entered Sept. 9,1946. 
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Petition for ^foview 

PETITION FOB BEVOW OF DECISION OF THE 
TAX OOUBT OF THE UNITED STATES. 


I 


I-nJUEISDICTION. 


Now come Sohio Corporation, a Delaware corpora¬ 
tion, and Sohio Petroleum Company, an Ohio corporation, 
by their attorney, M. E. Newcomer, and hereby petition 
the United States Court of Appeals for the District of 
Columbia, to review the decision entered by the Tax Court 
of the United States on September 9, 1946, in the cause 
entitled “Sohio Corporation, a Delaware corporation, and 
Sohio Petroleum Company, an Ohio corporation. Petition¬ 
ers, vs. Commissioner of Internal Bevenue, Bespondent, 
Do^et No. 7192,*^ ordering and deciding that: 

“there is a deficiency in income tax for the calendar year 
1942 in the amount of $622.51; that for the calendar 
year 1941 there are overpayments in income tax and 
excess profits tax in the respective amounts of $6,C61.53 
and $2,348.90, all of which amounts were paid within 
three years before the filing of the petition; and that 
for the calendar year 1942 there is an overpayment in 
excess profits tax in the amount of $11,046.66, all of 
which was paid within two years before the mailing of 
the notice of deficiency. (Section 322(d), Internal 
Bevenue Code.)*’ 


I 


This cause involves the taxable periods of the Peti¬ 
tioner, Sohio Corporation, consisting of the calendar years 
1941, and 1942, and the t^es involved are income and ex- | 
cess profits taxes for each of said years. j 

The income and declared value excess profits tax re- { 
turns and the excess profits tax returns for the Petitioner, j 
Sohio Corporation, for the calendar years 1941 and 1942, ! 
were filed with the Collector of Internal Bevenue for the i 
18th District, Ohio, at Cleveland, Ohio. It has been agreed j 
in writing between the said petitioners and the Commis- ' 
sioner of Internal Bevenue, the respondent herein, pursuant | 
to the provisions of Internal Bevenue Code Section 1141 I 
(b)(2), that the aforesaid decision of the Tax Court of the 
United States may be reviewed by the United States Court 
of Appeals for the District of Columbia. 

This Petition for review is filed pursuant to the pro- ! 
visions of Section 1141 and 1142 of the Internal Bevenue i 
Code. 
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II—PARTIES. 

' Sohio Corporation, the taxpayer, whose taxable years 
1941 and 1942 are involved in this proceedings was merged 
into the Petitioner, Sohio Petroleum Company, as a result 
of the statutory merger as of January 1, 1944. Sohio Pe- 
1 troleum Company was made a joint petitioner in the Tax 
i Court of the United States and is made a joint appellant 
I herein by reason of the fact that it, as a result of such 
statutory merger, succeeded to all of the properties and 
' assets and assumed all of the liabilities of Sohio Corpora¬ 
tion. Sohio Petroleum Company, therefore, joins in the 
' within Petition for review if and to the extent that its 
' participation in the within proceedings is necessary. 

Ill—NATURE OF THE CONTROVERSY. 

' All of the facts were presented to the Tax Court in the 
form of a Stipulation of Facts and the facts were found by 
the Tax Court as stipulated. The Petitioner, Sohio Cor- 
' poration, was, during the taxable years, engaged in the 
' business of buying, selling and dealing in crude petroleum 
I in various states including the State of Illinois, and in 
i transporting crude petroleum through pipe lines and other¬ 
wise as a common carrier. The controversy herein arose 
I out of the fact that State of Illinois enacted a revenue 
measure, effective July 1,1941, imposing a tax of 3% upon 
the production of crude oil in that State and placed the bur¬ 
den of collecting the tax upon persons (such as Sohio Cor¬ 
poration) engaged in purchasing crude oil at the point of 
I production. Such persons were required under severe pen¬ 
alties to withhold the tax of 3% out of the purchase price 
' payable by them to producers of oil, and to make remit¬ 
tance to the Treasurer of the State of Illinois. The Illinois 
statute made provision for the allowance of compensation 
' to the persons collecting the tax in an amount which should 
' not exceed 2% of the total tax collected by such persons 
from producers. 

Petitioner, Sohio Corporation, in the years 1941 and in 
1942, withheld from the purchase price of oil purchased by 
' it in Illinois, substantial amounts of tax under the aforesaid 
statute, and remitted same to the Treasurer of the State of 
Illinois, retaining 2% of the total tax withholdings or col- 
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lections as compensation for its services, which 2%, totaling | 
$15,701^5 for the year 1941 and $23,15L02 for the year | 
1942, erroneously was treated by the Commissioner of In¬ 
ternal Revenue as income to ^d Petitioner for such years 
respectively. I 

Shortly after the effective date of the Illinois Oil Pro- | 
duction Tax law, Le., on September 17, 1941, Petitioner, ! 
Sohio Corporation, instituted a suit in the Circuit Court | 
of Sangamon County, Illinois, seeking to have the Illinois 
Oil Production Tax statute declared unconstitutional and j 
requesting an injunction to prevent the Treasurer of State -| 
from transferring to the general funds of the State of lUi- j 
nois, the production taxes remitted to it by said Petitioner. | 
Other ptarties including both producers and purchasers of | 
crude oil in Illinois, instituted like proceedings in the Bli- j 
nois courts both prior to and after September 17,1941. AU j 
remittances by said Petitioner to the Treasurer of the State ! 
of Illinois were made under protest. Shortly after Septem- I 
her 17, 1941, Petitioner, in writing, advised all of the pro- ! 
ducers from whom it was purchasing oil in Illinois of the | 
filing of the aforesaid suit, that it believed the Illinois Oil | 
Production Tax Act would be held unconstitutional and that | 
the taxes would be refunded. | 

On March 21, 1944, by final judgment of the Supreme 
Court of the State of Illinois, the Illinois Oil Production 
Tax Act was held unconstitutional (Ohio Oil Co, v$, WrigM, 
et al., 386 HL 206). Thereafter, by order of the Circuit | 
Court of Sangamon County, Illinois, in the proceedings in- j 
stituted by Sohio Corporation, the Treasurer of the State I 
of Illinois was ordered to refund to Sohio Petroleum Com- j 
pany, as the successor of Sohio Corporation, all production j 
taxes previously remitted by Sohio Corporation, said order | 
being conditioned upon the undertaking by Sohio Petroleum | 
Company to refund aU such taxes to the producers from { 
whom they were collected. During the remaining portion | 
of 1944 and in the early part of 1945, Sohio Petroleum re- | 
funded the sums returned by the Treasurer of the State to-1 
gether with the 2% retained by Sohio Corporation as com-! 
pensation for its expenses, to the producers from whom 
said sums were originally withheld. 
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IV—ISSUE INVOLVED. 

The issue involved in this controversy is whether the 
sums above mentioned, amounting to 2% of the total Illi¬ 
nois oil production taxes withheld by Petitioner, Sohio Cor¬ 
poration, under the Illinois Production Tax Act subse¬ 
quently held unconstitutio]^ were income of such Peti¬ 
tioner in the years 1941 and 1942 respectively, notwith¬ 
standing the fact that such Petitioner did not claim such 
funds as a matter of right but withheld the full tax (includ¬ 
ing such 2%) from the producers under coercion of the 
Illinois law, that it promptly assailed the constitutionality 
of the Dlinois Oil Production Tax Act by appropriate court 
proceedings and that said sums were subsequently refunded 
or paid to the producers from whom they were originally 
withheld. 

! V—ASSIGNMENT OF ERRORS. 

The Petitioners assign as errors the following acts and 
omissions of the Tax Court of the United States: 

i 1. The finding of the Tax Court of the United States 
' that the sums of $15,701.95 and $23,151.02 consti- 

! tuted part of the gross income of the Petitioner, 

Sohio Corporation, for the years 1941 and 1942 re¬ 
spectively. 

2. The finding of the Tax Court of the United States 
i that the Petitioner, Sohio Corporation, was not en¬ 

titled to accrue as an offsetting deduction in each of 
the years 1941 and 1942, an amount equal to the 
i aforesaid sums retained out of the Illinois Produc¬ 

tion taxes collected by it, in recognition of the legal 
obligation of said Petitioner to make payment to the 
I producers from whom it purchased oil of the said 

sums as representing the balance of the purchase 
price of the oil so purchased by it. 

I 3. The making and entering by the Tax Court of the 
' United States of its decision of September 9, 1946. 

The Petitioners herein being aggrieved by said deci- 
' sion of the Tax Court of the United States and by the said 
errors and omissions heretofore referred to, desire to ob¬ 
tain a review of said decision and of all of the proceedings 
' heretofore had, before the Tax Court of the United States 


Agreemeat for Review 


119 


l3y the United States Court of Appeals for the District of | 
Columbia to the end that the errors and omissions of the | 
Tax Court of the United States may be corrected and that j 
the Tax Court of the United States be directed to enter an | 
order correctly determining the amount of over-assessments i 
in income tax and excess profits tax of the Petitioner, Sohio i 
Corporation, for the taxable years 1941 and 1942 respective- | 
ly, and to order refund thereof to the Petitioner, Sohio i 
Corporation or its successor, Sohio Petroleum Company. j 

M. E. Newcomer, 

1503 Midland Building, 

Cleveland 15, Ohio, 

Cotmsel for Petitioner, 

(Verification omitted in printing.) j 


agreebient foe review by the united ! 

STATES COURT OF APPEALS FOR THE DIS¬ 
TRICT OF COLUMBIA. 

It is agreed between the parties to this proceedings by j 
their respective undersigned attorneys, that, pursuant to i 
Section 1141(b)(2) of the Internal Revenue Code, as | 
amended, the decision of the Tax Court of the United Stetes | 
in the above entitled and numbered proceedings may be | 
reviewed by the United States Court of Appeals for the | 
District of Columbia. | 

M. E. Newcomer, 

1503 Midland Bl^., 

CJleveland, Ohio. | 

Sewall Key, 

Acting Assistant Attorney General, 

Nov. 14, 1946. 
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?SinttdJ States; Court of iSppeate i 

DI8TK1CT OF COLUMBIA | 

' I 

I 

~ I 

No. 9472 j 

SOHIO COBPOEATIOX, A DeLAWABE CORPORATION, AND SOHIO 

Petroleum Company, an Ohio C<«p<»ation, petitioners 

V, I 

Commission's of Internal Revenue, responi»:nt | 


ON PETITION FOR REVIEW OP THE DECISION OP THE TAX COURT | 

OP THE UNITED STATES ! 


BEIEF FOE THE BESPOHDEHT 


OPINION BELOW | 

I 

The majority and dissenting opinions of the Tax Court i 

(R. 91-113) ^ are reported at 7 T. C. 435. i 

I 

JUBISDICnON I 

I 

I 

This is a {H-oceeding involving income and excess iHofits tax | 
liabilities for the years 1941 and 1942 Inxmght to the Tax Court | 
from the Commissioner’s det^mination of dehciaides against | 
petitioner Sohio Corporation, which during those years was a | 
corporation duly organized and existing under the laws of | 
Delaware. (R. 2-25, 28, 91-92.) By an agreement entered ! 
into on December 31,1943, Sohio Corporation was, as of Janu- i 
ary 1, 1944, merged into Sohio Producing Company, an Ohio I 
corporation, whose name was subsequently changed to Sohio i 

* The record references in this brief are to the Appendix to the petitioners* I 
brief. i 


(1) 


f 
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Petroleum Company, the other petitioner herein. (R. 28-29, 
92.)* 

' Throughout this iMief, the term “taxpayer” will be used gener- 
i ally to refer to petitioner Sohio Corporation and, insofar as 
necessary, also to petitioner Sohio Petroleum Company. 

' The decision of the Tax Court was entered September 9, 
1946. (R. 114.) The case was brought to this Court by 

petition for review (R. 115-119) filed November 25, 1946 
(R. 2), pursuant to the provisions of Sections 1141-1142 of 
the Internal Revenue Code and a stipulation (R. 119) of the 
parties agreeing to a review by this Court. 

QUESTION PBESENTED 

Whether certain amounts “received” by the taxpayer during 
the taxable years were properly included in its gross income 
I for those years even though the taxpayer in a subsequent year 
' “gave back” or “repaid” those amounts. 

STATUTE AND BEGUDATIONS INVOLVED 

The pertinent provisions of the statute and regulations in¬ 
volved are set forth in the Appendix, injra. 

STATEMENT 

After several other issues were eliminated from the case by 
agreement between the parties, there remained in controversy 
before the Tax Court only one issue, involving certain amounts 
retained by the taxpayer as compensation for the collection 
and pa3mient to the State of Illinois of a tax levied on oil pur¬ 
chased by the taxpayer. (R. 91.) The facts with respect to 
that issue were developed entirely by a stipulation between the 

*As stipulated by the parties (R. 29), under the laws of Delaware the 
corporate existence of Sohio Corporation was continued for a period of three 
years from the effective date of the merger for the purpose of prosecuting 
and defending any suits or proceedings arising out of any claims or demands 
for or against it. By virtue of the provisions of Section 2074, c. 65, Revised 
Code of Delaware (1935) (Section 42 of Delaware General (Corporation Law 
approved Blarch 10. 1899), its exist^ice is further continued until all suits 
or proceedings begun within that three-year period are concluded and until 
any Judgments, orders, or decrees therein are fully executed. 
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parties (R. 28-33) and accompanying exhibits (R. 34-90) and I 

were found by the Tax Court to be as stipulated (R. 92). The j 

pertinent facts, as summarized by the Tax Court in its opinion 
(R. 92-94), may be stated briefly as follows: j 

During the years 1941 and 1942 the taxpayer was engaged in | 
the business of buying, selling and dealing in crude petroleum j 
and transporting crude petroleum through pipe lines and other- j 
wise as a private carrier. (R. 28.) During those years the 
taxpayer was purchasing oil in large quantities from various j 
producers in Illinois. (R. 92.) j 

The general Assembly of the State of Illinois passed a law * i 
effective on July 1,1941, requiring the taxpayer, among others, I 

to retain from the amounts owing to its vendors of oil a tax of j 

three percent of the value of the oil, and to remit the tax so 
collected to the State of Illinois, after deducting, subject to I 
the approval of the state, its expenses incident to the collection 
and remittance of the tax, such expenses not to exceed two per- j 
cent of the amount of the tax so retained from the vendors, i 
(R. 30,92.) I 

The Act imposed heavy penalties for failure to comply there- i 
with. The taxpayer was required to keep records, nud^e j 
monthly returns, secure a revocable r^istration certificate in j 
order to receive oil, and retain and remit the tax on oil. Those | 
provisions of the Act subjected the corporate officers to criminal | 
penalties, and failure to make monthly returns and pay the | 
tax to the State Department of Finance subjected the taxpayer | 
to liability of cancellation of its certificate and to a penalty of ! 
50 percent of the tax due, plus interest of one percent per month. | 

In addition, an injunction could be applied for by the state to ! 
prevent the taxpayer from purchasing oil in Illinois, if the | 
Act or the regulations issued thereunder were violated. (R. 92.) I 
After the effective date of the statute, the taxpayer in 1941 | 
and 1942 collected the tax by retaining the amount thereof i 

* The statute, entitled “An Act in Relation to a Tax upon Persons Engaged j 
In the Business of Producing Oil in This State and Providing for the CoHec- 
tion and Payment of the Tax by Persons Handling or Receiving the OU so 
Produced” (R. SO) (Illinois Revised Statutes (1943), c. 120, par. 415, et »eq.), I 
is set out in full as a part of Exhibit 2 (R. 49-60), together with the rules | 
and regulations issued by the Department of Finance of the State of Illinois 
(R. 34-49) pursuant to authority contained in Section 16 of the Act (R. 50). 
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from the amounts due its vendors, and it remitted the amounts 
'so collected to the State Treasurer, under protest, after retain¬ 
ing two percent of the amount so collected as its expenses. The 
two percent so retained by the taxpayer aggregated $15,701.95 - 
in 1941 and $23,151.02 in 1942. (R. 30-31, 92-93.) These 
amounts of $15,701.95 and $23,151.02, representing the aggre¬ 
gate of the two percent retained by the taxpayer as compensa- 
ition f(Mr its services, were not set aside in any escrow or trust 
fimd of any kind, but were commingled with taxpayer's com¬ 
mon income from all sources. (R. 33,93.) 

Shortly after the effective date of the Illinois statute above 
mentioned, on September 17,1941, the taxpayer filed an action 
in a state court,^ as did others, seeking to have the statute de¬ 
clared invalid as unconstitutional, and to restrain Hie State 
I Treasurer from transferring into the general revenue fund of 
' Hie state the funds collected as taxes under the statute. The 
taxjiayer’s complaint * allied, amongst other things, that it 
had become obligated by the Act to collect a tax, had done so, 
had retained two percent thereof to compensate it for the cost 
of collecting and remitting, and had paid the remainder to the 
i state, under protest,® to prevent the imposition of the penalHes 
prescribed by the Act for failure to collect the tax and remit 
i it to the state. Reciting the penalties provided by the Act, 
the taxpayer's complaint further alleged that the taxpayer 
was threatened with loss of its business in Illinois in the event 
it should fail to collect and remit the tax as provided, and that 
it intended to continue to collect the tax and pay it to the state, 
under protest, so long as it was threatened with the penalties 
of the Act for failure to do so. (R. 93.) 

Promptly after the filing of its action to have the law de¬ 
clared invalid, the taxpayer gave notice, in writing, of the filing 
of the acHon to those from whom it was collecting the oil pro- 

* Tbe suit was instituted in the Circuit Court of Sangamon County, Illinois. 
(R. 81.) 

* A copy of the complaint filed therein by the taxpayer is set out in fuU as 
a part of Exhibit 4. (R. 94-76.) 

*A copy of tbe notice of protest accompanying the taxpayer’s first re- 
xnittance of a tax under the Act, addressed to the Director of Finance of 
tbe State of lUinois, ai>pear8 as ’’Exhibit A” (R. 74-75) to the complaint 
it filed in the state court. 


duction tax, stating that the suit was filed to protect their | 
interests as well as the taxpayer’s, and that it was the tax- j 
payer’s opinion that the law would be declared unconstitutional | 
and the taxes would be refunded. (R. 33,. 93.) | 

On March 21, 1944 the Supreme Court of Illinois declared | 
the entire Act invalid for unconstitutionality, in the case of I 
Ohio OH Co, V. Wright, 386 HL 206, 53 N. E. 2d 966. Subse- I 
quently, the state court in which the taxpayer had filed its I 
action issued a decree ^ directing the State Treasurer to refimd ! 
the entire amoimt of production taxes collected by the tax¬ 
payer and remitted by the taxpayer to the Treasurer i 
of the State of Illinois, including those collected by j 
the taxpayer during the taxable years 1941 and 1942 | 
involved herein. That refund was ordered upon the con- [ 
dition that the fuU amount thereof be distributed by the tax- | 
payer to the parties from whom it had been.collected. Ac- i 
COTdingly, the State Treasurer refunded to the taxpayer the [ 
entire amount of production taxes received from the taxpayer, I 
and the taxpayer in turn returned the entire amount of the j 
refund, plus the two percent which it had retained as compen- I 
sation for collection and remittance (which two percent ag- j 
grated $15,701.95 and $23,151.02 during the years 1941 and | 
1942), to the various persons from whom the production taxes I 
had been collected. In accordance with the decree of the local j 
court, the taxpayer on July 7, 1945, filed a repOTt * with the i 
court, in which it rep<Hi;ed the distribution made by it of alii 
the monies retained from those from whom it had purchased! 
the oil, including the two percent retained for services. (R.| 
32-^, 93-94.) I 

In its income and excess profits tax returns for the years| 
1941 and 1942, the taxpayer included in its gross income th^ 
sums of $15,701.95 and $23,151.02 retained by it as above 

'The decree, which was entered December 20, iai4, is set out In full asi 
a part of Exhibit 4 (R. 79-8S). Also as a part of Exhibit 4, the record coni 
tains a copy of the order (R. 76-78) rendered by the state court directing 
the substitution of Sohio Petroleum Ck>mpany in lien of Sohio Corporationi, 
as plaintiff in the action, after the merger hereinbefore mentioned (RL 
31-82). 

* A copy of the report of distribution ai iiears as a part of Kxhibit 4. 

86-80.) 



stated during those years, respectively. (R. 30, 31, 94.) In 
the computation of its income and excess profits tax liabilities 
fcHT those years, the actual expenses incurred by the taxpayer 
in connection with the collection of the Illinois oil production 
tax and the remittance thereof to the State Treasurer were 
reflected as expense deductions in its returns for those years, 
and those deductions were allowed by the Commissioner. (R. 
33, 94.) 

In his determination of the taxpayer's income and excess 
profits tax liabilities for the years 1941 and 1942, the Commis¬ 
sioner (as a result of adjustments made with respect to other 
items, not here material), determined some deficiencies and 
some overpayments, of which he gave notice to the taxpayer 
by a so-called "deficiency letter” dated December 2, 1944. 
(R. 15-25.) After receipt of this deficiency notice, the tax¬ 
payer, by letter (Ex. 3, R. 61-63), requested the Commissioner 
to eliminate from its gross income for the years 1941 and 1942, 
as repOTted in its returns, the above-mentioned sums of $15,- 
701.95 and $23,151.02, respectively, and to adjust his deter¬ 
mination accordingly. This request was denied by the Com¬ 
missioner, and, as a result, the above-mentioned sums have 
been included in the gross income of the taxpayer in the compu¬ 
tation of its income and excess profits tax liabilities for the 
years 1941 and 1942 by the Commissioner, as reflected in the 
deficiency notice of December 2, 1944. (R. 31, 94.) 

From the Commissioner's determination the taxpayer ap¬ 
pealed to the Tax Court, alleging (in addition to allegations 
with respect to other items, no longer material) that it had 
erroneously included the amounts of $15,701.95 and $23,151.02 
in its gross income for the years in question, and that the Com¬ 
missioner had erred in refusing to reduce the reported income 
by eliminating those amounts therefrom. (R. 2-14, 94.) 

The Tax Court (where the case was reviewed by the entire 
court (R. 99)) upheld the action of the Commissioner (R. 91- 
99), with four judges dissenting (R. 99-112) from the views 
expressed in the majority opinion, and another expressing the 
, view that further proof should be adduced in the case to show 
' the i^)ecific bookkeeping entries made by the taxpayer with 
respect to the items in question (R. 112-113). In accordance 


with the opinion of the majority the Tax Court entered its 
decision (R. 114),” from whidi the case was brou^t to this 
Court for review. 

SUH2CASY OF ABOUMENT 

■ I 

The taxpay^ retained or ^Veceived” the amounts in question ! 
during the taxable years, as compensaUcm for its sarvices or 
as reimbursement of its expenses. Under the facts, the tax- I 
payer retained the money during the tax^le years at least ! 
under a claim of right, and without restrictions as to its disposi¬ 
tion, and hence ^e Tax Court correctly held that the amounts 
in question were properly included in the taxpayer’s income [ 
for the taxable years, even though the taxpayer repaid those ' 
sums in a later year. The Tax Court also correctly concluded | 
that, under tbe facts, the taxpayer was not entitled to accrue , 
diiring the taxable years an offsetting deduction for the amounts I 
which the taxpayer repaid to its vendors in a later year. The I 
decision of the Tax Court is sound and correct^ imder the facts ! 
and the legal principles applicable thereto. Under the circum- | 
stances, the decision of the Tax Court should not be distributed ! 
in the present review. 


ABaniCENT I 

The decision of the Tax Court, approving the inclusion in the I 
taxable income of the taxpayer for the taxable years of the j 
amounts received by the taxpayer during, those years, even i 
though those amounts were paid bach in a later year, should j 
be affirmed | 

I 

It is submitted that the maj(»ity of the Tax Court correctly | 
concluded (R. 91-99) that the amounts which the taxpayer i 
retained during the taxable years as compensation for its serv- i 
ices or as reimbursement for the expenses incurred by it in j 
the collection of the Illinois oil production taxes, were properly i 

- ' i 

* The amounts of deficiencies and ovorpajmaits for the years in qnestioa j 
determined by the Tax Ck>urt in its decision (R. 114) dUfer from those ! 
originaUy determined by the Gommiasioner (R.' 16), as a result of the | 
adjustm^ts made with respect to the other items whidi woe disposed of j 
before the Tax Court by agreement between the parties (R. 91). | 

78TM1-—17-2 ! 
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included in its gross income fcH- those years^ notwithstanding 
the fact that the taxpayer repaid those amounts to its vendors 
in a subsequent year. A variety of arguments and contentions 
Advanced by the taxpayer in its brief (pp. 12-31) in support 
of its attack upon the conclusion reached in the majority 
opinion of the Tax Court—and many additional disagreements 
therewith are contained in the several dissenting opinions in 
the Tax Court. (R. 99-113.) While commenting upon all of 
' those arguments or positions might prove to be of some interest, 
we fear that the indulgence of such pursuit might bring this 
.iMief to an inordinate length. We therefore limit ourselves 
to a discussion of those principles and authorities by which 
I we believe the present review must be governed, and which we 
feel require the affirmance of the decision of the Tax Court. 

It is now well established that items of income are taxable 
in the year of their receipt even though the taxpayer may be 
■ liable to restore the funds, and actually does restore them, in 
a subsequent year. The receipt of income under a claim of 
right and without restriction is taxable in the year of its 
receipt even though restitution must be made in a subsequent 
yeai>f it is now well settled. North American Oil v. Burnet, 
/ 286 U. S. 417; Blum v. Helvering, 74 F. 2d 482 (App. D. C.), 
64 App. D. C. 78; Barker v. Magruder, 95 F. 2d 122, 68 App. 

' D. C. 211; Board v. Comrmssioner, 51 F. 2d 73 (C. C. A. 6th), 
certiorari denied, 284 U. S. 658; Champlin v. Commissioner, 

' 78 F. 2d 905 (C. C. A. 10th); National City Bank of New York 
V. Helvering, 98 F. 2d 93 (C. C. A. 2d); Griffin v. Smith, 101 F. 

' 2d 348 (C. C. A. 7th); Saunders v. Commissioner, 101 F. 2d 409 
' (C. C. A. 10th); Commissioner v. Alamitos Land Co., 112 F. 

I 2d 648 (C. C. A. 9th), certiwari denied, 311 U. S. 648; Penn v. 
Robertson, 115 F. 2d 167 (C. C. A. 4th); Little War Creek Coal 
Co. V. United States, 25 F. Supp. 764 (S. D. W. Va.); Agne v. 
United States, 42 F. Supp. 66 (C. Cls.) ” In the case of North 
i American Oil v. Burnet, supra, this principle was stated by 

*• With these cases, compare CommUnoner v. Wilcow, 327 U. S. 404, where 
' it was held that money embezzled by a bookkeeper from an employer did 
' not constitute taxable income to the embezzler. It is clear, however, that 
I this case deals only with the particular situation presented by the embezzle- 
' ment of funds, and does not overrule the cases above cited or disturb the 
I>rinciple8 ther^y established. 
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the Supreme Court in clear and succinct langui^e as follows j 
(p. 424): 

If a taxpayer receives earnings under a claim of ri^t j 
and without restriction as to its disposition, he has re- j 
ceived income which he is required to return, even j 
though it may well be claimed that he is not entitled I 
to retain the money, and even though he may still be j 
adjudged liable to restore its equivalent. I 

I 

The rule established by the cases cited above is founded upon I 
the annual character of our system of income taxation. Under ! 
our system of income taxation upon the basis of annual periods i 
{Burnet v. Sanjord <& Brooks Co., 282 U. S. 359, and Security i 
Mills Co. V. Commissioner, 321 U. S. 281), the general rule for I 
the computation of taxable income is that items of gross in- i 
come, as defined in Section 22 (a) of the Internal Revenue Code ( 
(Appendix, infra), received by a taxpayer shall be included in! 
income in the year in which received, as provided by Section | 
42 of the Code (Appendix, infra), unless they are properly to I 
be accounted for in another period under the accounting' 
methods permitted by Section 41 of the 0)de (Appendix, mfra).! 
See also Treasury Emulations 103, Sections 19.41-1, 19.41-2,1 
19.42-1 and 19.42-2 (Appendix, infra). Because our incom^ 
tax accounting is on an annual basis, it is only logical tha^' 
items of income should be taxed in the year of receipt eveh 
though the entire transaction, when followed through in al^ 
of its phases and ramifications, in later years results in no gaiiji 
or even in a loss. This was well recognized by this Court ih 
Blum V. Helvering, supra, where the Court stated (74 F. 2(1 
484): I 

I 

Nothing is now better established than that the asses^ 
ment of income taxes is on the basis of an annual a^- 
counting period, and while, as the Supreme Court h^ 
said, conceivably a different system might be devis^ 
by which the tax could be assessed wholly or in part in 
the basis of the finally ascertained result. Congress j is 
not required to, and has not adopted such a systein. 
Bvmet V. Sanford & Brooks Co., 282 U. S. 359, 3^5, 

51 S. Ct. 150,75 L. Ed. 383. Hence it is now the settled 


«. • r . 

law tiiat if a taxpayer derives a profit without any re¬ 
striction as to its disposition, he has received incomie and 
is required to return it in the year when received, even 
though it may still be claimed he is not entitled to retain 
the money and even though he may be ultimately ad¬ 
judged liable to restore its equivalent. North A. OH 
Consolidated v. Burnet, 286 U. S. 417, 424, 52 S, Ct. 
613, 76 L. Ed. 1197. That is a more far-reaching state¬ 
ment of the rule than is necessary to a denial of the 
petitioners’ claim in this case, because here in 1924, 
when the profit from the sale and distribution of the 
40,000 shares of stock was received by petitioners, there 
was no way of knowing whether the operation of the 
trading pool would finally result in profit or in loss. 
* * * If the pa 3 rment of the tax can be postponed to 
include the transactions occurring in the entire year 
1925, it might likewise be postponed for still anodier 
year, and so on indefinitely, and it was just to avoid 
these contingencies that the rule making the taxable 
year the limit was adopted. There may be cases in 
which the rule works hardship on the taxpayer, but 
the reason of the rule is the necessity of government, 

I and so firmly is it established and confirmed by decisions 

of the Supreme Court that, as we view the matter, 
I it would be merely a waste of time to discuss it 
further. * ♦ ♦ 

It is submitted that in the instant case the Commissioner, 
in jMX^Jer observance of the fo^i^oing pnboiples, correctly 
declined to approve the elimination from the taxpayer’s gross 
income for the taxable years of the items in income in question, 
vdiich the taxpayer had received during those years and had 
included in its gross income in its returns for those years. 
Even if there were any doubt about the matter—^which there 
obviously is not—the action of the Commissioner should be 
upheld, not only because of the presumption of OMTectness 
which wdinarily attaches to it {Welch v. Helvering, 290 U. S. 
Ill), but also because the matter involved is one of ac^unting, 
ov^ which the Commissioner has broad discretionary powers 
to make changes so as to reflect clearly the taxpayer’s income. 
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Sections 41 and 42 of the Internal Revenue Code; Imcos v. I 
American Code Co., 280 U. S. 445; see also Chicago <& N. W. I 
R. Co. V. Commissioner, 114 F. 2d 882 (C. C. A. 7th); Hunting- ! 
ton Securities Corp. v. Busey, 112 F. 2d 368 (C. C. A. 6th); j 

Schram v. United States, 118 F. 2d 541 (C. C. A. 6th). | 

When the facts of the instant case are carefully analyzed, it | 

is readily apparent, we submit, that the amounts in question, | 

retained or “received” by the taxpayer during the taxable years, i 

are properly includible in its gross income for those years, under 1 
the rule heretofore stated, even though the taxpayer repaid 
those amounts in a subsequent year. Under the facts, it is I 
clear, we submit, that the taxpayer retained the two percent | 
in question as compensation few: its services or as reimburser | 
ment for its expenses under an imequivocal and unqualified | 
assertion of a right thereto, and without any restrictions as j 
to its use—^and not, as suggested by the taxpayer, as an “un- j 
willing agent” or “stakeholder” (Br. 22-24) or as one who was | 
challenging his own right to be compensated for the expenses | 
incurred by him (Br. 15). This is amply demonstrated by j 
the taxpayer’s own statements with respect to its retention of | 
the two percent in question, we submit. In the complaint | 
which it filed in the state court in Illinois on September 17,. j 
1941 (R. 31), the taxpayer stated that in making its first return | 
and payment of the Illinois oil production tax, it had “retained | 
two percent * * * to compensate it for the cost of collect- I 
ing and remitting said tax.” (R. 68). In the letter of protest ! 
written by the taxpayer on August 19, 1941, and sent to the i 
State Treasurer with its first payment of tax, the taxpayer | 
had stated (R. 74) “the estimated amount of tax payable by | 
us for the month of July, 1941, is $100,000, from which we j 
have deducted the sum of $2,000, pursuant to Section 6 of j 
said Act.” The section of the lUinois statute referred to con- j 
tains the provision to the effect that (R. 53) the “manager’^ j 
or “receiver” collecting the tax shall determine the actual cost | 
of making such collection and, subject to the'approval of the j 
Finance Department, deduct such cost, not to exceed two per- j 
cent of the amount collected. In the letter which the taxpayer j 
wrote to the Commissioner on January 17, 1945 (R. 61-63), j 
requesting the eliminatimi of the amounts in question from I 
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its income for the taxable years, the taxpayer stated (R. 62) 
that it had ^^retained 2% of the amount collected to cover its 
(sspenses of collecting and remitting the tax”. And, finally, 
in its petition to the Tax Court in the instant case, the taxpayer 
stated that it had retained (R. 10) “two percent * ' * * as 
partial reimbursement as [sic] its expenses for collecting and 
remitting the same”. 

! Clearly, under the facts, the taxpayer retained the amounts 
in question under “a claim of right”, as compensation for its 
s^vices or as reimbursement of its expenses. If the taxpayer 
had not intended to so retain the mcmey, imder such “claim 
of light”, it is obvious that it would at least have taken the 
retained money and set it up in an escrow or special deposit 
or trust fund, or that it would have in some other way i^t it 
aside or earmarked it as money which it definitely was declining 
to receive under “a claim of right” thereto, although “com- 
p^ed” by the state statute to retain it. 

Under the circumstances, since the taxpayer took no steps 
during the taxable years to set aside the money it was retaining, 
<»* set it up in an escrow or trust fimd, or otherwise earmark 
it as money to which it was not entitled and which it had no 
intention of claiming or using as its own, the taxpayer during 
the taxable years must have entertained an honest belief 
that the money it was retaining rightfully belonged to it, as 
reimbursement of its expenses or compensation for its services. 
This is obviously so, we submit, regardless of the fact that the 
taxpayer was challenging the constitutionality of the state 
statute. This honest belief must have continued from the time 
the taxpayer made the first retention of the two percent in 1941 
imtil beyond the close of both taxable years, since throughout 
1941 and 1942 the taxpayer continued to fail to take any steps 
to set the money aside or to give any indication of any allied 
“disclaimed’ (cf. taxpayer’s Br. 17). That this honest belief 
must have continued until after the dose of both taxable years 
is further demonstrated by the fact that the taxpayer in its 
return for the year 1942, which must have been filed sometime 
aftar the end of 1942, included in its gross income the amoimts 
whidi it had retained during 1942, just as it had done in its 
return for the year 1941 as to the amounts retained in 1941. 
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This same belief must have continued well beyond the end 
of 1942—since the taxpayer continued to do nothing to set the [ 
money aside or evidence any disclaimer—^indeed, it probably j 
continued at least imtil the decision of the Supreme Court of | 
Illinois in March of 1944, when the Illinois statute was declared | 
unconstitutional. At any rate, the first time that the taxpayer | 
did anything to indicate that it regarded t^retained money in | 
a manner other than as above stated,‘'^^^6en it wrote to the | 
Commissioner in January of 1945, that (R. 63) it was then in | 
the process of refunding ^'the entire amount of the production I 
taxes so collected, including the 2% which had been previously | 
retained” by the taxpayer. i 

Under the circumstances, to suggest that the taxpayer did j 
not retain or “receive” the money during the tax 2 d)le years at i 
least under “a claim of right” is to disr^ard the facts com* ! 
I^etely, we submit. The factor of receipt of money under a | 
claim of right is obviously present in this case. That the other I 
factor necessary to warrant the taxing of the income to the | 
taxpayer under the rule above stated—^namely, that the money | 
be received without any restriction as to its use or disposition— | 
is present in the case, is so obvious that we feel no discussion { 
thereon is necessary. Hence, both of tiiese factcnrs being | 
present, the taxpayer imder the rule above stated is taxable | 
during the taxable years with the money it retained or “re- j 
ceived” during those years, even though it repaid the money ! 
in a later year. Since the taxpayer during the taxable years! 
had deducted its expenses of collecting and remitting the Uli-I 
nois taxes, as deductions refiected in its general expenses de-l 
ducted in the computation of its taxable income, the amounts 
retained or ‘Weived” by the taxpayer as the two percent in 
question, are clearly to be included in its gross income, as in-! 
come falling within the broad sweep of Section 22 (a) of the 
Code and Section 19.22 (a)-l of Treasury Emulations 10^ 
(Appendix, infra). | 

In this connection, it must be noted that the fact that th^ 
retention of the money or “receipt” of the income by the taxf 
payer during the taxable years was by reason of the provision^ 
of a state statute later held to be unconstitutional does not, fo^ 
tax purposes, call, as suggestd^by the taxpayer (Br. 17-22), fot 
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a result different from that in the cases above cited, where the 
income received during the taxable years later developed to 
have been improperly or unlawfully received for other reasons. 
The governing principles, hereinabove outlined, require the 
same result in the instant case, namely, that the income be 
taxed in the year of its receipt, even though it is later paid back- 

ilt may be observed in passing that the taxpayer appears, 
to attach significance to the fact that it did not ^^coUect” or 
^^eceive’^ the amounts in question, but merely “retained” them 
from its vendors. (Br. 17.) The difference is not material in 
substance, we submit. The important consideration is that 
the taxpayer recdized income—^and whether that realizaiicHi 
came by way of receiving or collecting actual cash, by credits, 
by reduction of its debts, or in some other manner is imma^ 
teiial, we submit. “Items of income ♦ ♦ ♦ need not be 
in the form of cash” actually received in wder to be taken 
into account in the computation of taxable income. Treasury 
Ri^ulations 103, Section 19.41-1. 

'At this point, attention is-invited to the suggestion made 
mthe dissenting opinion of Judge Opper (R. 112-113) to the 
effect that in order to permit a proper determination of the 
issue in this case further evidence should have been adduced 
as to the specific bookkeeping entries actually made by the 
taxpayer with respect to the items in question (R 112). In 
the first place, since all other actions of the taxpayer with re- 
spiect to the retention or “receipt” of the money evidence an 
intention to r^ard it as money to which it was entitled, re¬ 
ceived at least under a claim of right thereto, as reimbursement 
its expenses or as compensation for its services, it is reason¬ 
able to assume that on its books it treated the items in question 
in conformity therewith. In any event, however, if under the 
facts the money is properly to be regarded as the receipt of 
income includible in gross income for tax purposes, no different 
result could be compelled by bookkeeping entries, which, it is 
settled, are not conclusive. Doyle v. Mitchell Brothers Co., 
247 U. S. 179. 

i finally, in this connection, attention is invited to the fact 
that neither in the opinion of the Supreme Court of Illinois 
in Ohio OH Co. v. Wright, supra, nor in the decree (R. 79-86) 






of the local court in which the taxpayer had filed its acthni, 
is there any direction t^t the retained two percent be repaid 
to the persons from whom the tax had been collected. In fact, 
neither contain the sli^test suggesticHi that the retention of 
the two percent was imi^per. But, we submit, even if the 
local court in its decree handed down in December 1944, had 
specifically directed the taxpayer to return the two percent 
which it had retained, such fact would not require a different 
result in the instant case—^in other words, that fact would not 
relieve the taxpayer from being taxed during the taxable years 
upon the amounts it received during those years, under the 
principles established by the cases hereinabove cited. The 
important and controlling consideration in this case is the I 
nature of the income when received during the taxable years, j 
we submit. In other words, in resolving the question pre> i 
sented in this case, die search should concern itself only with j 
the nature of the pa 3 rment as made or mcome as received during | 
the taxable years, without r^ard to subsequent events whidi | 
might or might not throw a different light upon the matter, j 
It is the character of the payments or income as received, when i 
received, which should control for tax purposes. See Commis- | 
Stoner v. Affiliated Enterprises, 123 F. 2d 655, 668 (C. C. A. j 
lOth), certiorari denied, 315 U. S. 812; see also Noteman v. | 
Welch, 108 F. 2d 206,210-215 (C. C. A. 1st); cf. Rotorite Carp. | 
V. Commissioner, 117 F. 2d 245 (C. C. A. 7th). | 

It is submitted that the Tax Court c(»Tectly concluded, asl 
set out in the majority opinion below (R. 91-99), that the| 
amounts in question were properly included in the gross incomej 
of the taxpajrer for the two taxable years here involved. | 
The majority of the Tax Court also correctly concluded,! 
we ^bmit, that the taxpayer could not accrue on its books, as 
a reserve fw which it could obtain a deduction during the tax^ 
able years,, an offset against the amounts it retained in th^. 
taxable years, 1941 and 1942, of the amounts which it refimdeci 
in 1944 or 1945. (R. 96-99.) In so concluding, the majoritjl^ 
below correctly followed the well-established rule that where 
a liability is contingent upon the happening of some fut^ 
event, no accrual can be made with respect thereto for tax 
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poses until the event actually happens. Lucas v. American 
Code Co*, supra; United States v. Anderson, 269 U. S. 422. 
There must be an actual liability before an item may be ac¬ 
crued and deducted—^a contingent liability is not enough. 
Security MUls Co. v. Commissioner, supra, pp. 286-287; Dixie 
Pine Co. v. Commissioner, 320 U. S. 516; Brovm v. Helvering, 
291 U. S. 193; see also Blum v. Helvering, supra, p. 484.“ 

Knally, it is submitted that the decision of the Tax Court in 
the instant case constitutes a ccarect application of well-estab¬ 
lished principles of tax law to the particular facts of this case, 
and should therefore be affirmed. Even if there were doubts 
about the correctness of the decision of the Tax Court—^which 
we do not believe there should be—the decision clearly cannot 
, be said to involve a clear-cut mistake of law so as to warrant 
its being disturbed on review. Dobson v. Commissioner, 320 
U. S. 489, rehearing denied, 321 U. S. 231; Commissioner v. 
Court Holding Co., 324 U. S. 331; John Kelley Co. v. Commis¬ 
sioner, 326 U. S. 521. Unless the conclusion of the Tax Court 
is so completely lacking in “rational basis” and without “war¬ 
rant in the record”, and unless the Tax Court has announced 
a rule of general applicability from which a clear-cut mistake 
of law can be identified, its decision should not be disturbed on 
review. Dobson v. Commissioner, supra; Commissioner v. 
Court Holding Co., ewpra; Trust of Bingham v. Commissioner, 
325 U. S. 365; Commissioner v. Tower, 327 U. S. 280. Even 
where there is room for difference as to the proper application 
of the statute to the facts of a particular case, the reviewing 
, court should not substitute its judgment for that of the Tax 
Court. McDonald v. Commissioner, 323 U. S. 57; Commis- 
I sUmer, v. Scottish American Co., 323 U. S. 119; John Kelley 
, Co. V. Commissioner, supra. These rules are particularly ap¬ 
plicable here, we submit. See also Commissioner v. Heininger, 
320 U. S. 467,475, and Dixie Pine Co. v. Commissioner, supra, 
■ p. 519. 

” In this connection, attention is invited to the fact that the record does 
not establish that the taxpayer was on the *‘accmar basis, rather than the 
**ca8h'* basis—a fact which would be essential to support a claim to accrue 



The taxpayer argues (Br. 30-31) that “the proceedings for . | 
review in this case have a broader scope than that indicated by ! 
the Dobson decision” (Br. 30), because of the subsequent ' 
enactment of the Administrative Procedure Act, c. 324,60 Stat. | 
237, approved June .11, 1946. Section 10 of that Act contains ! 
certain provisions regarding the extent and scope of judicial 
review of the action of any “agency^' of the United States. 
The Tax Court, however, is not an “agency” within the mean- j 
ing of that statute, and is not subject to any provisions thereof, ! 
since Congress did not intend that the Tax Court should be j 
included within its scope. See S. Rep. No. 752,79th Cong., 1st | 
Sess., Appendix B (S. Doc. No. 248, 79th Cong., 2d Sess., pp. ! 
223-224). This citation has reference to a letter written by i 
the Attorney (general to the Senate Judiciary Committee dur¬ 
ing the pendency of the bill, in response to an inquiry from the 
chairman. The letter stated that the Act would not be iq)- 
plicable to the Tax Court. There is nothing in the legislative 
history which would indicate that Congress did not share this 
understanding of the proposed legislation. Moreover, under j 
Section 2 of the Act “coiuis” were expressly excluded, and, j 
while the Tax Court is not technically a court'but an inde- j 
pendent agency in the executive branch of the Govemment,“ | 
it has long been rec(^nized as being quasi-judicial in character | 
or as exercising functions of a judicial nature.'* Since Congress j 
imdoubtedly also recognized the peculiar nature of the Tax | 
Courtis functions, and since it had, by statute, already adopted | 
detailed provisions concerning the authority of the Tax CJourt | 
and the conduct of its proceedings, and had already specified | 
the manner in which its decisions should be reviewed,'* it does | 
not seem reasonable to assume that Congress would have used I 
the Administrative Procedure Act to supersede these pre-! 
existing provisions of the Internal Revenue Code without spe-l 
cifically indicating an intention to do so. | 

” See Section 1100 of the Internal Revenue Ckxle, as amended by Section! 
504 of the Revenue Act of 1942, c. 619, 56 Stat. 798; Comm%9iioner v. Ooocb 
Co., 320 U. S. 418; WUUatMport Co. v. United States, 277 U. S. 551; H. Rep. 
No. 2333, 77th Ctong., 2d Sess., p. 172 (1942-2 Cum Bull. 372). | 

” Blair v. Oesteriein Co., 275 TJ. S. 220. See also Dobson v. CommissionerJ 
supra. I 

^ Internal Revenue 0>de, Sections 1100-1121, 1141-1142. j 
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I Mo^ver, even if the Act were intended to apply to the Tax 
Court as an “agency’^, the Act does not alter or expand the 
powers of the reviewing courts with .respect to decisions of 
the Tax Court. Section 10 (e) (B) (1) of the Administrative 
Procedure Act, which pennits the reviewing court to set aside ‘ 
agency action, findings, and conclusions foimd to be ‘^arbitrary, 
capricious, an abuse of disoetion, or otherwise not in acc(M*d- 
ance witb law'^ would not appear to grant Iwoader powers of 
review than does Section 1141 (c) of the Internal Revenue 
Code, whidi, in more sucdnct language, permits the reviewing 
court to modify or reverse a decision of ^lie Tax Court whidi 
not in accordance with law”. Section 10 (e) (B) (2), (3), 
and (4) of the Act, relating to agency action which is contrary 
to constitutional provisions, or which is in excess of statutory 
authority, or which does not observe procedure required by 
law, would also seem to encompass no greater an area than is 
cov«ed by the phrase “not in accordance with law” in Section 
1141 (c) of the Internal Revenue Code. 

Under Section 10 (e) (B) (5) of the Administrative Proce¬ 
dure Act, the reviewing court is also permitted to reverse where 
the agency findings and conclusions are “unsupported by sub¬ 
stantial evidence.” So far as the review of purely factual 
questions is concerned, the so-called “substantial evidence” 
rule has been applied to Tax Court decisions both before and 
after the Dobson decision. See Commissioner v. Scottish 
America Co., supra, and Helvering v. Kehoe, 309 U. S. 277.“ 
Hence, the requirement of Section 10 (e) (B) (5) of the 
Administrative Procedure Act obviously does not apply any 
new standard to the review of determinations by the Tax 
Court. MOTeover, the legislative history tends to show that 
the Act was not intended to alter existing law concerning the 
review of determinations of administrative agencies generally. 
The original draft of Section 10, which was prepared by the 
American Bar Association Committee on Administrative Law, 
carried the comment that no attempt had been made in the 
draft to expand the scope of judicial review. See 30 A. B. A. J. 

*In this connection, it may be noted that the taxpayer (Br. SO) errone¬ 
ously suggests that the Ddbton case introduced a limitation as to the review 
of of fact of the Tax Court 
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46. See also, to the same effect, the statements made by 
Senator McCarran, Chairman, Senate Judiciary Committee, 
explaining the bill on the floor of Ihe Senate. 92 Cong. Record, 
Part 2, pp. 2157-2159 (S. Doc. No. 248, supra, pp. 321-322). 
See also Representative Hobbs’ extension of remarks^ 92 Cong. 
Record (D. I.), p. A3154, S. Doc. No. 248, supra, p. 415. 

In view of the forgoing, it is submitted that the rule of the 
Dobson case, and the other cases above cited with respect to 
the review of decisions of the Tax Court, is still controlling, 
and, we submit, is directly and particularly applicable to the 
instant case. 

COHCLUSIOir 


The decision of the Tax Court should be affirmed. 


Respectfully, 


Sewall Key, 

Acting Assistant Attorney General. 
A. F. Prescott, 
Harry Marselu, 

Special Assistants to the Attorney General. 


March, 1947. 








/ 




23 j 

I 

Internal Revenue Code: . I 

Sec. 22. Gross income. j 

(a) [As amended by Section 1 of Public Salary Tax ! 
Act of 1939, c. 59, 53 Stat. 574] General Definition. — | 
‘^Gross income” includes gains, profits, and income de- j 
rived from salaries, wages, or compensation for personal j 
service (including personal service as an officer or em- j 
ployee of a State, or any political subdivisicm thereof, or j 
any agency or instrumentality of any one or more of | 
the forgoing), of whatever kind and in whatever form I 
paid, or from professions, vocations, trades, businesses, 
commerce, or sales, or dealings in property, whether real 
or personal, growing out of the ownership or use of or 
interest in such property; also from interest, rent, divi- j 
dends, securities, or the transaction of any business ' 
carried on for gain or profit, or gains or p>rofits and 
income derived from any source whatever. * ♦ * j 

(26 U. S. C. 1940 ed.. Sec. 22.) j 

i 

Part IV —Accounting Periods and Methods of j 

Accounting | 

I 

Sec. 41. General rule. | 

I 

The net income shall be computed upon the basis of | 
the taxpayer's annual accounting period (fiscal year or j 
calendar year, as the case may be) in accordance with j 
the method of accounting r^ularly employed in keep- | 
ing the books of such taxpayer; but if no such method j 
of accounting has been so employed, or if the method j 
employed does not clearly reflect the income, the com-1 
putation shall be made in accordance with such method I 
as in the opinion of the Commissioner does clearly re-1 
fleet the income. * * ♦ | 

(26 U. S. C. 1940 ed.. Sec. 41.) j 

I 

Sec. 42. Period in which items of gross income! 

INCLUDED. j 

The amount of all items of gross income shall be in-l 
eluded in the gross income for the taxable year in which' 
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recaved by the taxpayer, unless, under methods of 
accounting permitted under section 41, any such 
' amoimts are to be properly accoimted for as of a dif- 
' ferent period. ♦ (26 U. S. C. 1940 ed.. Sec. 42.) 

Treasuiy Regulations 103, promulgated under the Internal 
Revenue Code: 

I Sec. 19.22 (a)-l. What included in gross income .— 

I Gross income includes in general compensation for 

' personal and professional services, business income, 

profits from sales of and dealings in property, interest, 

I rent, dividends, and gains, profits, and income derived 
from any source whatever, unless exempt from tax by 
' law. (See sections 22 (b) and 116.) In general, in- 

i come is the gain derived from capital, from labor, or 

frx>m both combined, provided it be understood to in¬ 
clude profit gained through a sale at conver^n of 
capital assets. * * ♦ 

Sec. 19.41-1. Computation of net income. —Net in¬ 
come must be computed with respect to a fixed period. 
Usually that period is 12 months and is known as the 
taxable year. Items of income and of expenditure 
which as gross income and deductions are elements in 
the computation of net income need not be in the form 
of cash. It is sufficient that such items, if otherwise 
properly included in the computation, can be valued in 
terms of money. The time as of which any item of 
gross income or any deduction is to be accounted for 
must be determined in the light of the fundamental 
rule that the computation shall be made in such a man¬ 
ner as clearly reflets the taxpaya^s income. If the 
method of accounting regularly employed by him in 
keeping his books clearly reflects his income, it is to 
be followed with respect to the time as of which items 
of gross income and deductions are to be accounted 
for. ♦ * * 

Sec. 19.41-2. Bases of computation and changes in 
accounting methods. —^Approved standard methods of 
accounting will ordinarily be regarded as clearly reflect¬ 
ing income. A method of accounting wiU not, however. 
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be regarded as clearly reflecting income unless all items 
of gross income and all deductions are treated with 
reasonable consistency. * * * All items of gross in¬ 
come shall be included in the gross-income for the tax¬ 
able year in which they are received by the taxpayer, 
and deductions taken accordingly, unless in order clearly 
to reflect income such amounts are to be properly ac¬ 
counted for as of a different period. * * * A tax¬ 
payer is deemed to have received items of gross income 
which have been credited to or set apart for him without 
restriction. * ♦ * 

Sec. 19.42-1. [as amended by T. D. 5086, 1941-2 
Cum. BulL 38, 50, and T. D. 5233,1943 Cum. Bull. 198, 
199] When included in gross income. —Except as other¬ 
wise provided in section 42 in the case of the death of 
a taxpayer, gains, profits, and income are to be included 
in the gross income f(»r the taxable year in which they 
are received by the taxjmyer, imless they are included as 
of a different period in accordance with the apjaroved 
method of accounting followed by him. * ♦ ♦ 

Sec. 19.42-2. Income not reduced to possession. —^In¬ 
come which is credited to the account of or set apart for j 
a taxpayer and which may be drawn upon by him at I 
any time is subject to tax for the year during which j 
so credited or set apart, although not then actually re-| 
duced to possession. To constitute receipt in such &\ 
case the income must be credited ot set apart to thej 
taxpayer without any substantial limitation or restric-i 
tion as to the time or manner of payment or condition^' 
upon which payment is to be made, and must be mad^ 
available to him so that it may be drawn at any time^ 
and its receipt brought within his own contrpl and 
di^x)sition. * * * j 

I 

Substantially similar provisions are contained in Section^ 
29.22 (a)-l, 29.41-1, 29.41-2, 29.42-1 and 29.42-2 of Treasury 
R^ulations 111, applicable to taxable years beginning aftej: 
December 31, 1941. I 
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